
Debating the National Bank 
 
After months of battling and compromises, the US Constitution was finally sent to Congress by 
the Constitutional Convention on September 17, 1787. Through the ratification process and the 
first decade under the new government, America was embroiled in heated arguments over 
exactly how the government would work and what powers it could really exercise. Political 
parties soon developed as groups argued about the direction of the country. Alexander Hamilton 
became a leading voice of the Federalists who believed that the federal government needed to be 
strong. On the other side, Thomas Jefferson, a Republican, argued that too much power in the 
hands of the federal government would lead to tyranny. 
 
The necessary and proper clause, part of Article I of the Constitution, allowed for Congress to 
make laws and provisions that were not part of the enumerated powers. Hamilton and Jefferson 
debated many times over what was meant by “necessary and proper.” Hamilton took a more 
liberal reading of the clause and said that Congress should do anything it felt was necessary to 
carry out national responsibilities. Jefferson held that the clause meant that Congress should only 
take actions that were absolutely necessary, and no more. In 1791, Hamilton proposed that the 
United States charter a national bank in order to take care of Revolutionary War debt, create a 
single national currency, and stimulate the economy. Jefferson argued that the creation of a 
national bank was not a power granted under the enumerated powers, nor was it necessary and 
proper. Both gentlemen presented their arguments to Washington, and ultimately Washington 
agreed with Hamilton . . . . 
 
Source: http://www.gilderlehrman.org/history-by-era/hamilton/resources/battle-over-bank-
hamilton-v-jefferson 
 



U.S. Constitution, Art. 1, Sec. 1 
 
All legislative powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 
 
U.S. Constitution, Art. 1, Sec. 8 
 
The Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the 
debts and provide for the common defense and general welfare of the United States; but all 
duties, imposts and excises shall be uniform throughout the United States; 
 
To borrow money on the credit of the United States; 
 
To regulate commerce with foreign nations, and among the several states, and with the Indian 
tribes; 
 
To establish a uniform rule of naturalization, and uniform laws on the subject of bankruptcies 
throughout the United States; 
 
To coin money, regulate the value thereof, and of foreign coin, and fix the standard of weights 
and measures; 
 
To provide for the punishment of counterfeiting the securities and current coin of the United 
States; 
 
To establish post offices and post roads; 
 
To promote the progress of science and useful arts, by securing for limited times to authors and 
inventors the exclusive right to their respective writings and discoveries; 
 
To constitute tribunals inferior to the Supreme Court; 
 
To define and punish piracies and felonies committed on the high seas, and offenses against the 
law of nations; 
 
To declare war, grant letters of marque and reprisal, and make rules concerning captures on land 
and water; 
 
To raise and support armies, but no appropriation of money to that use shall be for a longer term 
than two years; 
 
To provide and maintain a navy; 
 
To make rules for the government and regulation of the land and naval forces; 
 
To provide for calling forth the militia to execute the laws of the union, suppress insurrections 



and repel invasions; 
 
To provide for organizing, arming, and disciplining, the militia, and for governing such part of 
them as may be employed in the service of the United States, reserving to the states respectively, 
the appointment of the officers, and the authority of training the militia according to the 
discipline prescribed by Congress; 
 
To exercise exclusive legislation in all cases whatsoever, over such District (not exceeding ten 
miles square) as may, by cession of particular states, and the acceptance of Congress, become the 
seat of the government of the United States, and to exercise like authority over all places 
purchased by the consent of the legislature of the state in which the same shall be, for the 
erection of forts, magazines, arsenals, dockyards, and other needful buildings;--And 
 
To make all laws which shall be necessary and proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution in the government of the United States, 
or in any department or officer thereof. 
  



 
Jefferson, “Opinion on the Constitutionality of a National Bank” (1791) 

 
The Bill for establishing a National Bank undertakes among other things: 
 
1. To form the subscribers into a corporation. 
 
2. To enable them in their corporate capacities to receive grants of land; and so far is against the 
laws of Mortmain.(1) 
 
3. To make alien subscribers capable of holding lands, and so far is against the laws of Alienage. 
 
4. To transmit these lands, on the death of a proprietor, to a certain line of successors; and so far 
changes the course of Descents. 
 
5. To put the lands out of the reach of forfeiture or escheat; and so far is against the laws of 
Forfeiture and Escheat. 
 
6. To transmit personal chattels to successors in a certain line; and so far is against the laws of 
Distribution. 
 
7. To give them the sole and exclusive right of banking under the national authority; and so far is 
against the laws of Monopoly. 
 
8. To communicate to them a power to make laws paramount to the laws of the States: for so 
they must be construed, to protect the institution from the control of the State legislatures; and 
so, probably, they will be construed. 
 
I consider the foundation of the Constitution as laid on this ground: That ” all powers not 
delegated to the United States, by the Constitution, nor prohibited by it to the States, are reserved 
to the States or to the people.” [XIIth amendment.] To take a single step beyond the boundaries 
thus specially drawn around the powers of Congress, is to take possession of a boundless field of 
power, no longer susceptible of any definition. 
 
The incorporation of a bank, and the powers assumed by this bill, have not, in my opinion, been 
delegated to the United States, by the Constitution. 
 
I. They are not among the powers specially enumerated: for these are: 1st. A power to lay taxes 
for the purpose of paying the debts of the United States; but no debt is paid by this bill, nor any 
tax laid. Were it a bill to raise money, its origination in the Senate would condemn it by the 
Constitution. 
 
2d. “To borrow money.” But this bill neither borrows money nor ensures the borrowing it. The 
proprietors of the bank will be just as free as any other money holders, to lend or not to lend their 
money to the public. The operation proposed in the bill, first, to lend them two millions, and then 
to borrow them back again, cannot change the nature of the latter act, which will still be a 



payment, and not a loan, call it by what name you please. 
 
3. To “regulate commerce with foreign nations, and among the States, and with the Indian 
tribes.” To erect a bank, and to regulate commerce, are very different acts. He who erects a bank, 
creates a subject of commerce in its bills; so does he who makes a bushel of wheat, or digs a 
dollar out of the mines; yet neither of these persons regulates commerce thereby. To make a 
thing which may be bought and sold, is not to prescribe regulations for buying and selling. 
Besides, if this was an exercise of the power of regulating commerce, it would be void, as 
extending as much to the internal commerce of every State, as to its external. For the power 
given to Congress by the Constitution does not extend to the internal regulation of the commerce 
of a State, (that is to say of the commerce between citizen and citizen,) which remain exclusively 
with its own legislature; but to its external commerce only, that is to say, its commerce with 
another State, or with foreign nations, or with the Indian tribes. Accordingly the bill does not 
propose the measure as a regulation of trade, but as “productive of considerable advantages to 
trade.” Still less are these powers covered by any other of the special enumerations. 
 
II. Nor are they within either of the general phrases, which are the two following: 
 
1. To lay taxes to provide for the general welfare of the United States, that is to say, “to lay taxes 
for the purpose of providing for the general welfare.” For the laying of taxes is the power, and 
the general welfare the purpose for which the power is to be exercised. They are not to lay taxes 
ad libitum for any purpose they please; but only to pay the debts or provide for the welfare of the 
Union. In like manner, they are not to do anything they please to provide for the general welfare, 
but only to lay taxes for that purpose. To consider the latter phrase, not as describing the purpose 
of the first, but as giving a distinct and independent power to do any act they please, which might 
be for the good of the Union, would render all the preceding and subsequent enumerations of 
power completely useless. 
 
It would reduce the whole instrument to a single phrase, that of instituting a Congress with 
power to do whatever would be for the good of the United States; and, as they would be the sole 
judges of the good or evil, it would be also a power to do whatever evil they please. 
It is an established rule of construction where a phrase will bear either of two meanings, to give 
it that which will allow some meaning to the other parts of the instrument, and not that which 
would render all the others useless. Certainly no such universal power was meant to be given 
them. It was intended to lace them up straitly within the enumerated powers, and those without 
which, as means, these powers could not be carried into effect. It is known that the very power 
now proposed as a means was rejected as an end by the Convention which formed the 
Constitution. A proposition was made to them to authorize Congress to open canals, and an 
amendatory one to empower them to incorporate. But the whole was rejected, and one of the 
reasons for rejection urged in debate was, that then they would have a power to erect a bank, 
which would render the great cities, where there were prejudices and jealousies on the subject, 
adverse to the reception of the Constitution. 
 
2. The second general phrase is, “to make all laws necessary and proper for carrying into 
execution the enumerated powers.” But they can all be carried into execution without a bank. A 
bank therefore is not necessary, and consequently not authorized by this phrase. 



It has been urged that a bank will give great facility or convenience in the collection of taxes, 
Suppose this were true: yet the Constitution allows only the means which are “necessary,” not 
those which are merely “convenient” for effecting the enumerated powers. If such a latitude of 
construction be allowed to this phrase as to give any non-enumerated power, it will go to 
everyone, for there is not one which ingenuity may not torture into a convenience in some 
instance or other, to some one of so long a list of enumerated powers. It would swallow up all 
the delegated powers, and reduce the whole to one power, as before observed. Therefore it was 
that the Constitution restrained them to the necessary means, that is to say, to those means 
without which the grant of power would be nugatory. 
 
But let us examine this convenience and see what it is. The report on this subject, page 3, states 
the only general convenience to be, the preventing the transportation and re-transportation of 
money between the States and the treasury, (for I pass over the increase of circulating medium, 
ascribed to it as a want, and which, according to my ideas of paper money, is clearly a demerit.) 
Every State will have to pay a sum of tax money into the treasury; and the treasury will have to 
pay, in every State, a part of the interest on the public debt, and salaries to the officers of 
government resident in that State. In most of the States there will still be a surplus of tax money 
to come up to the seat of government for the officers residing there. The payments of interest and 
salary in each State may be made by treasury orders on the State collector. This will take up the 
greater part of the money he has collected in his State, and consequently prevent the great mass 
of it from being drawn out of the State. If there be a balance of commerce in favor of that State 
against the one in which the government resides, the surplus of taxes will be remitted by the bills 
of exchange drawn for that commercial balance. And so it must be if there was a bank. But if 
there be no balance of commerce, either direct or circuitous, all the banks in the world could not 
bring up the surplus of taxes but in the form of money. Treasury orders then, and bills of 
exchange may prevent the displacement of the main mass of the money collected, without the aid 
of any bank; and where these fail, it cannot be prevented even with that aid. 
 
Perhaps, indeed, bank bills may be a more convenient vehicle than treasury orders. But a little 
difference in the degree of convenience cannot constitute the necessity which the constitution 
makes the ground for assuming any non-enumerated power. 
 
Besides; the existing banks will, without a doubt, enter into arrangements for lending their 
agency, and the more favorable, as there will be a competition among them for it; whereas the 
bill delivers us up bound to the national bank, who are free to refuse all arrangement, but on their 
own terms, and the public not free, on such refusal, to employ any other bank. That of 
Philadelphia, I believe, now does this business, by their post-notes, which, by an arrangement 
with the treasury, are paid by any State collector to whom they are presented. This expedient 
alone suffices to prevent the existence of that necessity which may justify the assumption of a 
non-enumerated power as a means for carrying into effect an enumerated one. The thing may be 
done, and has been done, and well done, without this assumption, therefore it does not stand on 
that degree of necessity which can honestly justify it. 
 
It may be said that a bank whose bills would have a currency all over the States, would be more 
convenient than one whose currency is limited to a single State. So it would be still more 
convenient that there should be a bank, whose bills should have a currency all over the world. 



But it does not follow from this superior conveniency, that there exists anywhere a power to 
establish such a bank; or that the world may not go on very well without it. 
 
Can it be thought that the Constitution intended that for a shade or two of convenience, more or 
less, Congress should be authorised to break down the most ancient and fundamental laws of the 
several States; such as those against Mortmain, the laws of Alienage, the rules of descent, the 
acts of distribution, the laws of escheat and forfeiture, the laws of monopoly? Nothing but a 
necessity invincible by any other means, can justify such a prostitution of laws, which constitute 
the pillars of our whole system of jurisprudence. Will Congress be too strait-laced to carry the 
constitution into honest effect, unless they may pass over the foundation-laws of the State 
government for the slightest convenience of theirs? 
 
The negative of the President is the shield provided by the constitution to protect against the 
invasions of the legislature: 1. The right of the Executive. 2. Of the Judiciary. 3. Of the States 
and State legislatures. The present is the case of a right remaining exclusively with the States, 
and consequently one of those intended by the Constitution to be placed under its protection. 
It must be added, however, that unless the President’s mind on a view of everything which is 
urged for and against this bill, is tolerably clear that it is unauthorised by the Constitution; if the 
pro and the con hang so even as to balance his judgment, a just respect for the wisdom of the 
legislature would naturally decide the balance in favor of their opinion. It is chiefly for cases 
where they are clearly misled by error, ambition, or interest, that the Constitution has placed a 
check in the negative of the President. 
  



Hamilton, “Opinion on the Constitutionality of a National Bank” (1791) 
 
The Secretary of the Treasury having perused with attention the papers containing the opinions 
of the Secretary of State and Attorney General, concerning the constitutionality of the bill for 
establishing a National Bank, proceeds, according to the order of the President, to submit the 
reasons which have induced him to entertain a different opinion. 
 
It will naturally have been anticipated, that in performing this task, he would feel uncommon 
solicitude. Personal considerations alone, arising from the reflection that the measure originated 
with him, would be sufficient to produce it. The sense which he has manifested of the great 
importance of such an institution to the successful administration of the department under his 
particular care, and an expectation of serious ill consequences to result from a failure of the 
measure, do not permit him to be without anxiety on public accounts. But the chief solicitude 
arises from a firm persuasion, that principles of construction like those espoused by the Secretary 
of State and Attorney General, would be fatal to the just and indispensable authority of the 
United States. 
 
In entering upon the argument, it ought to be premised that the objections of the Secretary of 
State and Attorney General are founded on a general denial of the authority of the United States 
to erect corporations. The latter, indeed, expressly admits, that if there be anything in the bill 
which is not warranted by the Constitution, it is the clause of incorporation. 
 
Now it appears to the Secretary of the Treasury that this general principle is inherent in the very 
definition of government, and essential to every step of progress to be made by that of the United 
States, namely: That every power vested in a government is in its nature sovereign, and includes, 
by force of the term, a right to employ all the means requisite and fairly applicable to the 
attainment of the ends of such power, and which are not precluded by restrictions and exceptions 
specified in the Constitution, or not immoral, or not contrary to the essential ends of political 
society. 
 
This principle, in its application to government in general, would be admitted as an axiom; and it 
will be incumbent upon those who may incline to deny it, to prove a distinction, and to show that 
a rule which, in the general system of things, is essential to the preservation of the social order, is 
inapplicable to the United States. 
 
The circumstance that the powers of sovereignty are in this country divided between the National 
and State governments, does not afford the distinction required. It does not follow from this, that 
each of the portion of powers delegated to the one or to the other, is not sovereign with regard to 
its proper objects. It will only follow from it, that each has sovereign power as to certain things, 
and not as to other things. To deny that the government of the United States has sovereign 
power, as to its declared purposes and trusts, because its power does not extend to all cases 
would be equally to deny that the State governments have sovereign power in any case, because 
their power does not extend to every case. The tenth section of the first article of the Constitution 
exhibits a long list of very important things which they may not do. And thus the United States 
would furnish the singular spectacle of a political society without sovereignty, or of a people 
governed, without government. 



 
If it would be necessary to bring proof to a proposition so clear, as that which affirms that the 
powers of the federal government, as to its objects, were sovereign, there is a clause of its 
Constitution which would be decisive. It is that which declares that the Constitution, and the 
laws of the United States made in pursuance of it, and all treaties made, or which shall be made, 
under their authority, shall be the supreme law of the land. The power which can create the 
supreme law of the land in any case, is doubtless sovereign as to such case. 
 
This general and indisputable principle puts at once an end to the abstract question, whether the 
United States have power to erect a corporation; that is to say, to give a legal or artificial 
capacity to one or more persons, distinct from the natural. For it is unquestionably incident to 
sovereign power to erect corporations, and consequently to that of the United States, in relation 
to the objects intrusted to the management of the government. The difference is this: where the 
authority of the government is general, it can create corporations in any cases, where it is 
confined to certain branches of legislation, it can create corporations only in those cases. 
Here then, as far as concerns the reasonings of the Secretary of State and the Attorney General, 
the affirmative of the constitutionality of the bill might be permitted to rest. It will occur to the 
President, that the principle here advanced has been untouched by either of them. 
 
For a more complete elucidation of the point, nevertheless, the arguments which they had used 
against the power of the government to erect corporations, however foreign they are to the great 
and fundamental rule which has been stated, shall be particularly examined. And after showing 
that they do not tend to impair its force, it shall also be shown that the power of incorporation, 
incident to the government in certain cases, does fairly extend to the particular case which is the 
object of the bill. 
 
The first of these arguments is, that the foundation of the Constitution is laid on this ground: ” 
That all powers not delegated to the United States by the Constitution, nor prohibited to it by the 
States, are reserved for the States, or to the people.” Whence it is meant to be inferred, that 
Congress can in no case exercise any power not Included in those not enumerated in the 
Constitution. And it is affirmed, that the power of erecting a corporation is not included in any of 
the enumerated powers. 
 
The main proposition here laid down, in its true signification is not to be questioned. It is nothing 
more than a consequence of this republican maxim, that all government is a delegation of power. 
But how much is delegated in each case, is a question of fact, to be made out by fair reasoning 
and construction, upon the particular provisions of the Constitution, taking as guides the general 
principles and general ends of governments. 
 
It is not denied that there are implied as well as expressed powers, and that the former are as 
effectually delegated as the latter. And for the sake of accuracy it shall be mentioned, that there 
is another class of powers, which may be properly denominated resting powers. It will not be 
doubted, that if the United States should make a conquest of any of the territories of its 
neighbors, they would possess sovereign jurisdiction over the conquered territory. This would be 
rather a result, from the whole mass of the powers of the government, and from the nature of 
political society, than a consequence of either of the powers specially enumerated. 



But be this as it may, it furnishes a striking illustration of the general doctrine contended for; it 
shows an extensive case in which a power of erecting corporations is either implied in or would 
result from, some or all of the powers vested in the national government. The jurisdiction 
acquired over such conquered country would certainly be competent to any species of legislation. 
To return: It is conceded that implied powers are to be considered as delegated equally with 
express ones. Then it follows, that as a power of erecting a corporation may as well be implied as 
any other thing, it may as well be employed as an instrument or mean of carrying into execution 
any of the specified powers, as any other instrument or mean whatever. The only question must 
be in this, as in every other case, whether the mean to be employed or in this instance, the 
corporation to be erected, has a natural relation to any of the acknowledged objects or lawful 
ends of the government. Thus a corporation may not be erected by Congress for superintending 
the police of the city of Philadelphia, because they are not authorized to regulate the police of 
that city. But one may be erected in relation to the collection of taxes, or to the trade with foreign 
countries, or to the trade between the States, or with the Indian tribes; because it is the province 
of the federal government to regulate those objects, and because it is incident to a general 
sovereign or legislative power to regulate a thing, to employ all the means which relate to its 
regulation to the best and greatest advantage. 
 
A strange fallacy seems to have crept into the manner of thinking and reasoning upon the 
subject. Imagination appears to have been unusually busy concerning it. An incorporation seems 
to have been regarded as some great independent substantive thing; as a political end of peculiar 
magnitude and moment; whereas it is truly to be considered as a quality, capacity, or mean to an 
end. Thus a mercantile company is formed, with a certain capital, for the purpose of carrying on 
a particular branch of business. Here the business to be prosecuted is the end. The association, in 
order to form the requisite capital, is the primary mean. Suppose that an incorporation were 
added to this, it would only be to add a new quality to that association, to give it an artificial 
capacity, by which it would be enabled to prosecute the business with more safety and 
convenience. 
 
That the importance of the power of incorporation has been exaggerated, leading to erroneous 
conclusions, will further appear from tracing it to its origin. The Roman law is the source of it, 
according to which a voluntary association of individuals, at any tome, or for any purpose, was 
capable of producing it. In England, whence our notions of it are immediately borrowed, it forms 
part of the executive authority, and the exercise of it has been often delegated by that authority. 
Whence, therefore, the ground of the supposition that it lies beyond the reach of all those very 
important portions of sovereign power, legislative as well as executive, which belongs to the 
government of the United States. 
 
To this mode of reasoning respecting the right of employing all the means requisite to the 
execution of the specified powers of the government, it is objected, that none but necessary and 
proper means are to be employed; and the Secretary of State maintains, that no means are to be 
considered as necessary but those without which the grant of the power would be nugatory. Nay, 
so far does he go in his restrictive interpretation of the word, as even to make the case of 
necessity which shall warrant the constitutional exercise of the power to depend on casual and 
temporary circumstances; an idea which alone refutes the construction. The expediency of 
exercising a particular power, at a particular time, must, indeed depend on circumstances, but the 



constitutional right of exercising it must be uniform and invariable, the same to-day as to-
morrow. 
 
All the arguments, therefore, against the constitutionality of the bill derived from the accidental 
existence of certain State banks, institutions which happen to exist to-day, and, for aught that 
concerns the government of the United States, may disappear tomorrow, must not only be 
rejected as fallacious, but must be viewed as demonstrative that there is a radical source of error 
in the reasoning. 
 
It is essential to the being of the national government, that so erroneous a conception of the 
meaning of the word necessary should be exploded. 
 
It is certain that neither the grammatical nor popular sense of the term requires that construction. 
According to both, necessary often means no more than needful, requisite, incidental, useful, or 
conducive to. It is a common mode of expression to say, that it is necessary for a government or 
a person to do this or that thing, when nothing more is intended or understood, than that the 
interests of the government or person require, or will be promoted by, the doing of this or that 
thing. The imagination can be at no loss for exemplifications of the use of the word in this sense. 
And it is the true one in which it is to be understood as used in the Constitution. The whole turn 
of the clause containing it indicates, that it was the intent of the Convention, by that clause, to 
give a liberal latitude to the exercise of the specified powers. The expressions have peculiar 
comprehensiveness. They are thought to make all laws necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by the Constitution in the 
government of the United States, or in any department or officer thereof.” 
 
To understand the word as the Secretary of State does, would be to depart from its obvious and 
popular sense, and to give it a restrictive operation, an idea never before entertained. It would be 
to give it the same force as if the word absolutely or indispensably had been prefixed to it. 
Such a construction would beget endless uncertainty and embarrassment. The cases must be 
palpable and extreme, in which it could be pronounced, with certainty, that a measure was 
absolutely necessary, or one, without which, the exercise of a given power would be nugatory. 
There are few measures of any government which would stand so severe a test. To insist upon it, 
would be to make the criterion of the exercise of any implied power, a case of extreme necessity; 
which is rather a rule to justify the overleaping of the bounds of constitutional authority, than to 
govern the ordinary exercise of it. 


