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[Nota	bene	to	workshop:		The	following	is	the	draft	of	the	Introduction	to	my	book	in	progress,	

NATURE’S	ADVOCATE:	THOMAS	JEFFERSON	AND	THE	REPUBLIC	OF	LAW.		As	an	Introduction,	it	sets	out	
the	major	themes	and	the	revisionist	argument	I	wish	to	make.	At	the	workshop	I	will	be	happy	to	
elaborate	on	the	particular	chapters	described,	and	how	Jefferson	envisioned	the	law	as	a	
republicanizing	project	with	both	juridical	and	normative	consequences.]	
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	“I	was	bred	to	the	law;	that	gave	me	a	view	of	the	dark	side	of	humanity.”1	

	
Nature’s	Advocate:	Thomas	Jefferson	and	the	Republic	of	Law	is	an	attempt	to	bring	coherence	to	an	

individual	whose	life	was	both	complicated	and	complicating.			This	book,	therefore,	has	two	major	
tasks:	not	only	to	explain	the	complicated	nature	of	Thomas	Jefferson’s	legal	thought	and	the	intricacies	
of	his	practice,	but	also	to	show	them	as	complicating	our	received	wisdom	about	Jefferson	and	the	
historical	role	of	law.			As	one	of	the	most	skilled	lawyers	of	his	time	and	place,	Jefferson	practiced	law	
for	nearly	eight	years,	from	1767	to	1774,	and	handled	well	over	a	thousand	matters	for	his	clients,	who	
ranged	from	wealthy	land	speculators	to	middling	land	owners,	widows,	and	those	enslaved	or	held	to	
servitude.		His	practice	afforded	him	a	perspective	that	“gave	me	a	view,”	he	said,	“of	the	dark	side	of	
humanity,”	and	by	the	time	he	left	his	practice	and	turned	to	politics,	he	had	gained	an	appreciation	for	
the	power	that	law	exerted	in	shaping	society.		It	has	often	been	said	that	those	who	control	property	
control	people,	and	Jefferson	developed	a	keen	appreciation	of	that	fact,	as	law	empowered	freeholding	
Virginians	to	control	their	own	lives,	but	also	to	control	the	lives	of	family	members	and	thousands	of	
enslaved	fellow	Virginians.			As	a	courtroom	advocate	his	mastery	of	the	technical	forms	of	the	law	
enabled	him	to	to	construct	forensic	assaults	on	the	use	of	law	protecting	Virginia’s	ancien	regime	of	
privilege	and	wealth;	as	a	political	advocate	his	experiences	led	him	to	seek	to	replace	it	with	a	“well	
ordered	republic”	in	which	legal	institutions	would	“go	hand	in	hand	with	the	natural	affections	of	the	
human	mind.”2		His	life	in	the	law,	therefore,	aimed	at	the	creation	of	a	republic	of	law,	and	is	the	
subject	of	this	book.			

		Nature’s	Advocate	argues	that	Jefferson’s	immersion	in	the	Anglo-Virginian	legal	world	had	a	
powerful	impact	on	him,	and	that	his	conception	of	the	rule	and	role	of	law	was	more	revolutionary	
than	is	appreciated	today.		The	years	before	he	left	the	active	practice	of	law	were	pivotal	in	the	
formation	of	his	character,	and	his	experiences	left	an	indelible	imprint	on	his	thinking	about	the	rule	of	
law	and	the	role	of	law	that	we	can	see	throughout	his	life.		Though	groomed	to	join	a	patrician	world	of	
wealth	created	by	law	and	protected	by	legal	institutions,	his	years	as	a	student	and	practitioner	pushed	

                                                
1	Cited	by	Douglas	L.	Wilson,	“Thomas	Jefferson’s	Early	Notebooks,”	William	and	Mary	Quarterly,	3rd	ser.,	42	
(1985),	442.	
2	TJ	to	James	Madison,	28	October	1785,	8ptj681.		[For	the	purposes	of	this	draft,	citations	of	“ptj”	are	to	The	
Papers	of	Thomas	Jefferson	Digital	Edition,	ed.	James	P.	McClure	and	J.	Jefferson	Looney	(Charlottesville:	University	
of	Virginia	Press,	Rotunda,	2008–2016).		References	are	to	the	Main	Series,	unless	noted	as	“rsptj,”	the	Retirement	
Series.	



2	
	

him	toward	a	critical	posture,	produced	in	him	a	commitment	to	republican	reform	of	society	and	
government,	and	taught	him	how	to	use	the	law	as	a	transformative	agent	of	the	revolution	he	wished	
to	bring	about.			The	evidence	of	this	impulse	is	apparent	in	the	measured,	even	scholarly,	assembly	of	
legal	argument.		In	that	endeavor,	he	would	be	joining	many	others	–	in	Virginia	alone	the	revolutionary	
community	of	lawyers	was	a	constellation	of	learned	and	distinguished	advocates.			But	Nature’s	
Advocate	aims	to	do	more	than	place	Jefferson	among	them	as	an	important	figure	in	our	“histories	of	
legal	and	constitutional	thought,	where	Jefferson	remains	a	somewhat	marginal	figure.”3		It	does	so	by	
examining	the	enormous	body	of	legal	work	he	did	4	as	a	source	revealing	a	dimension	of	his	life	that	can	
be	discerned	only	in	the	cases	that	he	handled	and	the	needs	of	the	clients	he	served.		It	does	so,	
therefore,	within	a	biographical	framework,	in	the	belief	that	the	arc	of	his	life	provides	a	necessary	
framework	that	reveals	a	pattern	of	lawyerly	advocacy	for	the	causes	he	viewed	as	constitutive	of	a	
republican	society	no	less	than	of	a	republican	polity.		His	critical	comments	on	the	law	provide	many	
examples	of	his	goals,	but	to	many	they	stand	as	examples	of	the	unfulfilled	promises	of	a	hypocritical		
defender	of	the	status	quo.		This	book	challenges	those	dismissals	by	looking	at	what	he	actually	did	as	a	
practicing	lawyer.		A	different	picture	emerges	from	his	efforts	seen	and	understood	in	the	aggregate	of	
his	efforts,	in	his	wide	ranging	legal	practice	where	he	learned	to	exploit	conventional	forms	to	advance	
a	reformist	agenda.		What	these	discrete	cases	present,	therefore,	is	not	intended	as	a	portrait	painted	
in	broad	apologetic	strokes;	rather,	it	presents	the	details	and	contours	of	a	mass	of	discrete	legal	
encounters	much	in	the	way	that	pointillist	painting	uses	discrete	dots	of	color	to	create	a	fuller	and	
richer	range	of	tones.		It	is	hoped	that	this	rich	source	of	Jefferson	material	does	the	same	in	presenting	
the	lawyer	as	a	complex	and	nuanced	reformer.			

The	contours	of	the	world	in	which	Jefferson	learned	and	practiced	the	law	before	Independence	
delimited	a	subaltern	colonial	culture	world	much	different	from	our	own,	where	reform	was	subject	to	
a	royal	governor’s	absolute	veto	of	legislation;		Virginia	laws,	even	if	approved	in	Williamsburg,	then	
remained	provisional	for	two	years	until	confirmed	by	the	Privy	Council	in	London.		Reform	was	not	
proclaimed	or	celebrated	in	landmark	decisions	from	a	court	of	dernier	resort,	as	we	have	become	
accustomed	to	in	a	legal	system	of	appellate	review	and	constitutional	jurisprudence,	nor	in	sweeping	
legislative	enactment.		Jefferson	responded	to	these	limits	as	advocates	do	today,	addressing	specific	
grievances	for	specific	individuals	whose	causes	represented	incremental	steps	toward	justice.		Such	
quotidian	efforts	often	remain	hidden,	and	Jefferson’s	work	as	an	advocate	have	remained	so.		
Recognizing	them	imposes	on	the	historian	the	need	to	decode	a	lost	language	of	law.	It	requires	that	
we	penetrate	the	veil	of	English	legal	procedural	convention	–	to	“see	the	law	through	the	envelope	of	
its	technical	forms”	as	Sir	Henry	Maine	urged	us	to	do	--	and	to	reveal	how	Jefferson	advanced	an	
Enlightenment	project	of	reform.		Jefferson	was	not	the	only	ingenious	practitioner	of	the	law	in	
eighteenth-century	Virginia,	and	he	forged	the	instruments	of	his	reformist	project	from	the	lessons	he	
learned	in	a	legal	arena	where	lawyers	had	devised	clever	stratagems	to	use,	manipulate,	or	evade	
conventional	legal	forms	in	the	service	of	establishing	and	maintaining	a	landed	aristocracy.		Many	of	
their	“workarounds”	were	a	means	of	gaming	a	system,	and	they	only	become	apparent	to	the	historian	
who	investigates	the	legal	past	by	engaging	it	on	its	own	terms	and	through	forensic	practices	not	
apparent	in	statutes	or	described	in	treatises.		The	legal	world	of	Virginia,	and	of	the	empire	of	which	it	
was	a	part,	still	bore	the	imprint	of	a	much	earlier	system,	embodied	in	Maine’s	famous	comment:		

                                                
3	Matthew	Crow,	Thomas	Jefferson,	Legal	History,	and	the	Art	of	Recollection	(Cambridge,	Eng.,	2017),	3.		It	will	no	
longer	be	“marginal”	thanks	to	Crow’s	book,	which	replaces	Edward	Dumbauld,	Thomas	Jefferson	and	the	Law	
(Norman,	OK,	1978)	as	the	most	important	study	of	the	intellectual	foundations	of	Jefferson’s	legal	thought.				
4	The	only	significant	study	of	his	legal	practice	remains	Frank	L.	Dewey,	Thomas	Jefferson	Lawyer	(Charlottesville,	
1986).		Dewey	brought	the	experience	of	a	working	attorney	to	his	splendid	examination	of	the	nuances	of	law	as	
Jefferson	practiced	it.							
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So	great	is	the	ascendancy	of	the	Law	of	Actions	in	the	infancy	of	Courts	of	Justice,	that	substantive	
law	has	at	first	the	look	of	being	gradually	secreted	in	the	interstices	of	procedure;	and	the	early	
lawyer	can	only	see	the	law	through	the	envelope	of	its	technical	forms.5	
	

Understanding	Jefferson	the	lawyer,	therefore,	requires	that	we	pierce	a	second	veil,	that	of	unwritten	
legal	practices	that	emerge	only	in	the	record	of	their	repeated	application	in	the	colonial	setting	of	
Virginia.		Once	we	can	do	so,	we	can	appreciate	the	magnitude	of	the	reforms	he	championed	and	the	
strength	of	the	resistance	that	opposed	and	frustrated	them.					

Jefferson	made	great	and	skillful	use	of	the	forensic	tools	available	under	the	common	law	and	
equity,	and	as	an	active	practitioner	from	1767-1774	his	efforts	exemplify	how	he	understood	the	role	
and	rule	of	law	in	a	republic.		Those	efforts	comprise	a	significant	portion	of	this	book,	but	courtroom	
forensics	and	law	office	counsel	had	their	limits	as	agents	of	broader	change,	and	when	Jefferson	turned	
his	efforts	to	politics	on	ending	his	practice	in	1774	he	undertook	a	more	thoroughgoing	reformist	
legislative	agenda,	directly	challenging	many	of	the	most	firmly	held	canons	of	the	common	law	and	
Virginia	practice.			His	reading	of	history	as	a	student	in	Williamsburg,	where	he	studied	law	and	
observed	sessions	of	the	General	Court,	taught	him	how	law	had	created	and	upheld	aristocracy	in	
England	and	been	transplanted	it	to	Virginia,	where	the	rule	of	law	was	represented	in	every	courtroom	
by	the	prominent	placement	of	the	king’s	arms	above	a	bench	of	judges	representing	a	landed	elite.		The	
conventions	of	law	that	sustained	such	aristocracy,	Sir	William	Blackstone	asserted	approvingly	in	his	
Commentaries,	rested	on	“settled	and	invariable	principles	of	justice,”6	but	a	critical	Jefferson	could	not	
accept	that	judgment	or	Blackstone’s	complacent	defense	of	the	rule	of	law	as	it	operated	either	there	
or	in	Virginia:	that	“Every	thing	is	now	as	it	should	be.”7			The	chasm	between	Jefferson	and	Blackstone	
was	deep,	and	this	book’s	Prologue	uses	their	common	interest	in	architecture	as	a	trope	epitomizing	
that	disagreement,	as	demonstrated	in	the	English	judge’s	glorification	of	the	common	law	as	“an	old	
Gothic	castle”	against	the	Virginian’s	neoclassical	Monticello.	

	For	Jefferson,	republicanizing	the	rule	of	law	was	central	to	an	ambitious	project	of	reform	by	which	
“every	fibre	would	be	eradicated	of	antient	or	future	aristocracy,”	laying	the	“foundation	…	for	a	
government	truly	republican”8	--	in	short,	a	republic	of	law.		A	republic	--	though	he	confessed	that	the	
term	was	“of	very	vague	application	in	every	language”	--	was	“more	or	less	republican	in	proportion”	to	
the	“direct	action	of	its	citizens.”9		Jefferson’s	republic	of	law	would	turn	monarchy	on	its	head,	building	
its	legitimacy	on	its	conformity	to	“the	laws	of	nature	&	of	nature’s	god”10	and	entrusting	its	
effectiveness	to	popular	participation.		It	would	reverse	the	traditional	and	unnatural	exercise	of	power	
imposed	from	the	top	down	and	vest	it	instead	where	it	belonged	naturally	--	in	the	the	people,	who	
would	be	guided	by	republican	lawyers	to	replace	force	with	the	affective	bonds	of	natural	sociability.			

Thomas	Paine	offered	a	model	for	the	republicanized	redistribution	of	authority	in	Common	Sense,	
describing	the	process	by	which	the	authority	of	law	would	be	wrested	from	a	monarch:			

	
…	in	America	THE	LAW	IS	KING.		For	as	in	absolute	governments	the	King	is	law,	so	in	free	countries	
the	law	ought	to	be	King;	and	there	ought	to	be	no	other.	But	lest	any	ill	use	should	afterwards	arise,	

                                                
5	Henry	Sumner	Maine,	Dissertations	on	Early	Law	and	Custom		(New	York,	1883)	,	389	
6	3	Comm	396.	
7	4	Comm	48-49.	
8	“Autobiography,”	in	Thomas	Jefferson:	Writings,	comp.	Merrill	D.	Peterson	(New	York:	Library	of	America,	1984)	
[Hereinafter	LofA),	44.	
9	TJ	to	John	Taylor,	29	May	1816,	10rsptj86-87.	
10	Jefferson,	“`original	Rough	draught’	of	the	Declaration	of	Independence,”1ptj423.	
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let	the	crown	at	the	conclusion	of	the	ceremony	be	demolished,	and	scattered	among	the	people	
whose	right	it	is.11	
	

Law	and	its	instruments	would	be	the	tools	of	republicanism	by	which	the	people	exercised	the		
sovereignty	“scattered	among”	them	as	a	functional	reality	rather	than	as	an	abstraction	enjoyed	only	in	
theory.		A	republic	of	law	empowered	–	even	required	–	its	citizens	to	act	for	the	collective	good	of	all,	
whether	through	civic	duties	such	as	service	on	the	jury	or	in	the	militia,	or	through	familial	obligations	
owed	as	natural	duties	toward	those	legally	and	morally	dependent	on	them.			

Nature’s	Advocate:	Thomas	Jefferson	and	the	Republic	of	Law	is	organized	to	trace	a	narrative	arc	of	
his	experience	in	the	law,	but	it	must	begin	by	situating	its	subject	in	place	and	time	–	both	of	which	he	
understood	expansively.		Jefferson	was	born	in	Virginia	in	1743,	but	his	“country,”	as	he	called	Virginia,	
was	part	of	a	greater	Britain.		He	saw	his	life	as	part	of	an	historical	continuum	that	reached	back	
centuries,	but	he	was	now	also	part	of	an	age	in	which	“enlightened”	Europeans	were	challenging	the	
power	of	“vassalage	by	kings,	priests,	and	nobles.”12		The	authority	of	English	law	that	governed	the	
empire,	despite	the	admiration	it	attracted	from	many	philosophes,	nevertheless	represented,	as	Peter	
Gay	has	commented,	“one	of	the	most	unpleasant	paradoxes	in	the	age	of	the	Enlightenment.”13		The	
Prologue	addresses	one	facet	of	that	paradox	as	motivating	Jefferson,	who	parted	ways	with	Blackstone	
and	other	pillars	of	a	legal	establishment	who	refused	to	question	its	prevailing	dogma	in	politics,	
religion,	and	social	thought	that	justified	a	status	quo	of	privilege.		Chapter	One	therefore	begins	well	
before	his	birth	to	understand	the	transplanted		English	legal	world	he	“was	bred	to”	and	how	it	served	
the	entrenched	political	economy	of	Virginia.		The	three	generations	of	Virginia	Jeffersons	who	preceded	
him	embodied	a	centuries-old	English	expansionist	impulse	propelled	by	the	creation	of	dynastic	wealth	
and	power.		That	movement	of	peoples	and	wealth	is	part	of	Chapter	One,	which	describes	the	
acquisitive	rush	for	land	by	men	that	William	Byrd	–	an	active	beneficiary	of	the	process	--	compared	to	
the	“Goths	and	vandals	of	old”14	and	whom	St.	George	Tucker	later	described	as	“rapacious	land	
mongers.”15		They	exploited	the	complicity	of	royal	governors,	the	entrepreneurial	opportunism	of	
speculators,	the	land	hunger	of	settlers,	the	self-interest	or	inexpert	methods	of	surveyors,	and	the	
inherent	weaknesses	of	early	modern	instruments	of	governance,	as	well	as	the	forced	labor	of	the	
enslaved.		It	is	a	story	of	the	development	and	entrenchment	of	Virginia’s	landed	planter	elite	and	the	
legal	institutions	that	advanced	and	protected	the	patrimony	that	Peter	Jefferson	bequeathed	to	his	
elder	son.			

Chapter	Two	continues	with	a	re-examination	of	Thomas	Jefferson’s	upbringing	among	the	
privileged	landholding	elite	of	Virginia.		His	earliest	memory	–	“his	being	lifted	up	and	carried	on	a	pillow	
by	a	mounted	slave”16	--	remains	a	widely	cited	example	of	his	elite	status	and	its	inescapable	reality	of	
slavery,	but	closer	examination	of	the	circumstances	surrounding	the	event	suggests	that	he	invoked	it	
for	other	reasons.		Outwardly,	his	upbringing	provides	little	reason	to	doubt	that	he	would	step	into	the	
role	prepared	him,	and	when	he	took	his	place	among	the	Burgesses	in	the	Virginia	assembly	in	May	
1769	his	wealth	and	family	connections	made	him	typical	of	the	elite	stratum	that	ruled	Virginia	

                                                
11	Thomas	Paine,	Common	Sense	(1776),	https://www.gutenberg.org/files/147/147-h/147-h.htm.	
12	TJ	to	James	Madison,	16	December	1786,	10ptj604.		
13	Peter	Gay,	The	Enlightenment.	An	Interpretation.	Volume	II,	The	Science	of	Freedom	(New	York,	1969),	426.	
14	Andro	Linklater,	Measuring	America.	How	the	United	States	Was	Shaped	by	the	Greatest	Land	Sale	in	History	
(New	York,	2003),	37.	
15	St.	George	Tucker’s	critical	comment	appears	in	his	edition	of	Blackstone’s	Commentaries:	with	Notes	of	
Reference	to	the	Constitution	of	the	Federal	Government	of	the	United	States	and	of	the	Government	of	the	
Commonwealth	of	Virginia	(5	vols.,	Philadelphia,	1803),	3:	Appendix,	Note	D,	69.	
16	Henry	S.	Randall,	The	Life	of	Thomas	Jefferson	(NY,	1858),	28.		
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society.17		By	the	time	he	concluded	his	legal	studies	under	George	Wythe	and	passed	his	bar	exam	in	
1765,	however,	he	already	had	begun	to	harbor	doubts	about	being	fully	of	that	world.				

That	the	Thomas	Jefferson	who	began	his	law	practice	in	1767	was	not,	as	some	later	claimed,	a	self-
made	man	of	the	frontier	is	clear;	his	father	already	had	established	the	family	as	prominent	gentry	at	
Shadwell	by	the	time	of	his	birth.18		But	it	is	equally	clear	the	he	was	the	purposefully	and	uniquely	self-
fashioned	individual	we	can	see	developing	in	in	Chapter	Two,	which	also	examines	his	experience	at	
college	in	Williamsburg.19		There,	his	study	of	philosophy,	English	law,	and	history,	as	well	as	his	close	
acquaintance	with	the	sons	of	the	Tidewater	elite,	led	him	to	question	a	social	and	legal	order	that	he	
came	to	see	as	“unnatural.”		He	was	too	much	a	creature	of	his	time	and	place	ever	to	deny	that	a	
hierarchy	of	power	was	itself	natural,	but	what	he	saw	and	read	in	Williamsburg	began	to	sow	doubts	
that	those	who	ruled	in	Virginia	were	the	genuine	“aristocracy	of	virtue	and	talent,	which	nature	has	
wisely	provided	for	the	direction	of	the	interests	of	society,	&	scattered	with	equal	hand	through	all	it's	
conditions.”20		Rather,	he	came	to	see	these	“lounging	gentry,	who	render	neither	honor	nor	service	to	
mankind”21	as	the	beneficiaries	of	conniving	“Norman	lawyers”	whose	introduction	of	feudal	principles	
of	property	had	produced	a	“Pseudo-aristoi”	that	had	been	transplanted	to	Virginia,	creating	“an	
artificial	aristocracy	founded	on	wealth	and	birth,	without	either	virtue	or	talents.”22		His	practice	of	law	
made	many	of	these	Tidewater	aristocrats	his	clients,	along	with	the	newly	rich	land	barons	of	the	West	
who	had	been	his	father’s	partners	in	land	speculation.		The	deeper	his	practice	drew	him	into	their	
world,	however,	the	more	it	gave	him	“a	view	of	the	dark	side	of	humanity”23	and	the	formation	of	“a	
distinct	set	of	families	…	privileged	by	law	in	the	perpetuation	of	their	wealth.”24	

This	book’s	examination	of	Jefferson’s	life	in	the	law	places	his	legal	thought	and	practice	in	multiple	
contexts	–	English,	Virginian,	and	personal.			Joining	his	personal	life	with	his	life	in	law	poses	some	of	
the	most	daunting	challenges	of	this	book,	and	I	hope	it	will	demonstrate	the	importance	of	
understanding	how	people	approach	and	influence	law	in	particular	historical	circumstances.			Jefferson	
offers	an	especially	revealing	case	for	such	an	inquiry	because,	by	his	own	admission,	he	“was	bred	to	
the	law.”		As	a	surveyor,	his	father	Peter	Jefferson	generated	legal	documents	that	gave	force	to	land	
claims,	and	as	a	county	magistrate	he	received	claims	and	issued	legal	orders	that	gave	formal	shape	to	
the	structure	of	a	developing	society.		Peter	knew	how	to	use	the	law	to	advance	and	conserve	his	
family’s	material	interests.	His	son	learned	these	lessons	well,	and	he	skillfully	managed	his	family’s	real	
property	assets.		But	Peter,	unlike	many	other	landed	dynasts,	did	not	entail	his	patrimony;	rather,	he	
followed	the	pattern	of	earlier	Jeffersons	and	divided	his	estate	more	equally	between	his	two	sons.		We	
can	be	certain	that	this	was	not	an	oversight,	and	that	Thomas,	who	joined	the	Jefferson	estate	
executors	on	reaching	majority	in	1764,	did	not	fail	to	notice	how	partible	asset	distribution	worked	to	
the	benefit	of	his	younger	brother	and	sisters	and	reinforced	familial	ties.		

                                                
17	Jack	P.	Greene	“Foundations	of	Political	Power	in	the	Virginia	House	of	Burgesses,	1720-1776,”	William	and	Mary	
Quarterly,	3d	ser.,	16	(’59):	485-506.			
	
18	This	point	is	ably	demonstrated	by	Susan	Kern’s	study,	The	Jeffersons	at	Shadwell	(New	Haven,	2010).	Kern	
provides	an	insightful	analysis	of	the	persistence	of	this	myth	and	the	cultural	implications	at	stake	in	this	debate,	
at	2-5,	14,	and	in	a	long	bibliographical	note	at	292.			
19	A	period	of	his	life	well	described	by	Kevin	Hayes,	The	Road	to	Monticello.	The	Life	and	Mind	of	Thomas	Jefferson	
(New	York,	2008).	
20	“Autobiography,”	LofA,	32.	
21	TJ	to	William	C.	Rives,	18	September	1811,	4rsptj162.	
22	TJ	to	John	Adams,	28	October	1813,	6rsptj562-63.	
23	Cited	by	Douglas	L.	Wilson,	“Thomas	Jefferson’s	Early	Notebooks,”	William	and	Mary	Quarterly,	3rd	ser.,	42	
(1985),	442.	
24	“Autobiography,”	LofA,	32.	
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His	experiences	as	a	practitioner	soon	confirmed	the	doubts	he	had	been	harboring	since	he	left	
Shadwell	for	the	College	of	William	and	Mary.		Courthouse	replaced	college,	and	forensic	tactics	
continued	the	process	of	theoretical	critique	he	had	absorbed	there.		Jefferson,	as	expected	of	him,	took	
his	seat	among	the	gentry	of	the	Burgesses,	but	the	practice	of	law	had	greater	appeal	to	his	
temperament	and	talents.		Surrounded	by	the	historical	documents	he	collected	and	the	library	he	
assembled,	Jefferson	was	in	his	element	in	the	quiet	of	his	study,	where	he	could	indulge	his	penchant	
for	deep	research	and	prepare	arguments	to	take	advantage	of	his	erudition.		Practicing	law	never	
provided	a	significant	source	of	income,	nor	did	it	demand	the	oratorical	skills	he	lacked	–	both	of	which	
distinguished	him	from	his	rival,	Patrick	Henry.			Chapter	Three	follows	this	transformation	through	his	
legal	practice,	beginning	with	his	travels	across	rivers	and	through	the	mud	to	local	courthouses	across	
several	counties,	where	he	would	meet	potential	clients	whose	cases	he	would	take	to	the	colony’s	
superior	courts	in	Williamsburg	where	he	would	file,	litigate,	or	settle	their	claims.25		He	did	not	enter	his	
practice	as	a	naïve	outsider,	but	the	experience	of	reading	treatises,	case	reports,	and	legal	and	political	
philosophy	had	not	fully	prepared	him	for	the	increasingly	aggressive	acquisitiveness	of	the	1760s	and	
the	aspirations	of	a	new	aristocracy	bent	on	advancing	the	world	of	the	English	aristocracy	westward.		
Though	he	was	retained	by	some	of	the	greatest	land	magnates	in	all	of	British	North	America,	we	see	
that	he	was	troubled	by	his	participation	in	the	system	and	what	it	foretold	about	the	future	shape	of	
Virginia	society.		By	the	time	he	left	the	practice	in	1774,	his	docket	of	cases	revealed	him	far	more	
typically	representing	smallholders	seeking	legal	protection	of	their	land	claims.			

His	familiarity	with	such	clients	and	his	support	for	their	interests	also	draws	us	to	re-examine	
another	dimension	of	the	“Jefferson	image”	–	that	of	avatar	of	agrarianism	and	patron	of	the	yeoman	
farmer,	who	famously	wrote,	“Those	who	labour	in	the	earth	are	the	chosen	people	of	God,	if	ever	he	
had	a	chosen	people,	whose	breasts	he	has	made	his	peculiar	deposit	for	substantial	and	genuine	
virtue.”26		This	statement	has	become	part	of	a	durable	mythic	component	of	an	American	pastoral	ideal	
despite	the	work	of	historians	to	dispel	it:		the	self-reliant	man	of	nature	who	opens	the	wilderness	and	
builds	a	homestead	on	virgin	land	in	defiance	of	the	constraining	power	of	rule-bound	legalism	remains	
a	national	archetype.27		But	few	of	his	clients	were	the	mythic	“man	of	nature”	who	stood	outside	or	
against	the	law.		The	ability	of	his	“chosen	people”	to	thrive	depended	on	legally	protected	property	
rights	as	the	basis	of	family	homesteads	and	community	that	fulfilled	mankind’s	natural	sociability.		
Jefferson’s	legal	practice	did	not	represent	nature	versus	law,	but	rather	provided	the	certainty	of	legally	
enforceable	social	arrangements	and	supported	a	public	policy	of	broadly	distributed	property	
protected	by	law.			

Jefferson’s	case	files	and	his	counsel	to	clients	are	the	primary	source	for	Chapter	Three	and	reveal	
that	his	stated	sympathy	for	the	“[t]hose	who	labour	in	the	earth”	was	founded	more	on	a	recognition	
of	the	realities	of	ambitious	land	rivalries	than	on	any	romantic	or	pastoral	ideal.		We	find	in	the	granular	
details	of	his	practice	an	unmistakable	pattern	of	commitment	to	the	practical	needs	of	lesser	
landholders.		Describing	the	people	who	comprised	the	bulk	of	his	clients,	he	asserted,	“The	small	
landholders	are	the	most	precious	part	of	a	state,”28	but	they	were	“precious”	to	the	state	precisely	
because	they	had	a	stake	in	it	and	loyalty	to	the	republican	institutions	that	they	employed	to	guarantee	
their	rights.		The	self-reliant	squatter	celebrated	in	American	pioneer	myth	was	the	exception	to	the	way	
land	was	settled	and	brought	into	the	civilized,	naturally	sociable	society	he	wished	to	foster.		The	much	
more	general	pattern	involved	struggle	conducted	under	color	of	law:	of	smallholders	with	claims	

                                                
25	On	the	county	courts	and	their	role	in	the	colony’s	legal	history,	see	A.	G.	Roeber,	Faithful	Magistrates	and	
Republican	Lawyers.	Creators	of	Virginia	legal	Culture,	1680-1810	(Chapel	Hill,	1981).	
26	“Notes	on	Virginia,”	Query	XIX,	LofA,	290.	
27	[Fn	on	vast	bibliography,	beginning	with	Perry	Miller;		tk]	
28	TJ	to	James	Madison,	28	October	1785,	8ptj682.	
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clouded	by	inexpert	or	corrupt	surveying	that	sacrificed	accuracy	for	speed	or	by	the	clash	of	
competitive	entrepreneurs	who	challenged	or	ignored	each	others’	claims	and	heedlessly	sold	tracts	to	
settlers	who	then	found	themselves	living	and	working	on	disputed	land.		This	was	a	clash	of	legal	claims	
of	the	sort	common	in	property	law,	the	conflict	between	“the	similar	rights	of	other	sensible	beings”29	
that	he	described,	not	nature	against	law.				

Jefferson	was	cautious	in	his	acceptance	of	emerging	notions	of	property	rights,	and	he	stopped	well	
short	of	embracing	more	modern	concepts	that	viewed	property	primarily	as	a	market	commodity.		
English	common	law	was	moving	steadily	toward	that	idea	when	Sir	William	Blackstone	began	his	
discussion	of	“what	the	writers	on	natural	law	stile	the	rights	of	dominion,	or	property,”	which	he	
defined	as	“that	sole	and	despotic	dominion	which	one	man	claims	and	exercises	over	the	external	
things	of	the	world,	in	total	exclusion	of	the	right	of	any	other	individual	in	the	universe.”30		The	
conceptual	differences	separating	them,	however,	were	less	significant	than	their	implications,31	which	
epitomize	the	social	and	economic	differences	between	them.		For	Blackstone,	property	represented	a	
relationship	between	a	person	and	a	thing,	and	the	“sole	and	despotic	dominion,”	as	Rose	rightly	points	
out,	“was	in	a	sense	a	trope,	a	rhetorical	figure	describing	the	extreme	or	ideal	type	rather	than	
reality.”32		Even	so,	it	served	a	necessary	role	for	a	commercializing	society	by	emphasizing	property	as	a	
thing	–	property	qua	property	–	to	be	regarded	for	an	economic	value	–	a	property	right	--	protected	and	
made	suitable	for	commercial	transactions.			Jefferson	accepted	that	“All	the	world	is	becoming	
commercial,”33	and	he,	too,	sought	to	protect	rights	in	property,	but	not	primarily	as	a	fungible	
economic	commodity.		Rather,	land	for	him	represented	a	foundation	of	the	stability	that	sustained	
families	and	communities.		For	Jefferson,	accordingly,	a	moral	economy	of	property	constituted	a	
natural	relationship	between	persons,	protected	by	law.34				

Jefferson’s	ideal,	emphasizing	property	relations	among	persons,	more	closely	embodied	alternative	
visions	of	property,	one	that	present-day	scholars	will	recognize	as	suggestive	of	the	“bundle	of	rights”	
concept	in	which	property	rights	are	divisible	and	can	be	allocated	among	others	in	different	ways.	35		In	
that	–	and	in	the	debate	over	the	usefulness	of	that	concept	--	readers	of	this	book	will	recognize	in	
Chapters	Three	and	Five	precursors	of	modern	scholarship	concerning	procedural	and	substantive	
aspects	of	property	theory.			Wesley	Hohfeld’s	analysis	of	the	correlative	relationship	of	rights	and	

                                                
29	TJ	to	Pierre	Du	Pont	de	Nemours,	24	April	1816,	9rsptj701.	
30	2	Comm	1-2.					
31	Blackstone’s	own	understanding	of	this	“Blackstonian”	ideal	as	one	of	“sole	and	despotic	dominion”	has	been	
properly	called	into	question.		See,	for	example,	David	B.	Schorr,	“How	Blackstone	Became	a	Blackstonian,”	
Theoretical	Inquiries	into	Law,	10	(2009):	103-26.		Carol	Rose	speaks	for	many	when	she	observes	that	“…	it	seems	
that	if	property	lawyers	and	scholars	have	read	Blackstone,	they	have	not	read	much	Blackstone.”		“Canons	of	
Property	Talk,	or,	Blackstone’s	Anxiety,”	Yale	Law	Journal,	108	(1998)	601-32,	with	quotation	at	602.	
32	Id.,	603-04.			
33	TJ	to	George	Washington,	15	March	1784,	7ptj25.	
34	Rose,	“Blackstone’s	Anxiety,”	offers	a	particularly	illuminating	explanation,	as	does	Nicole	Graham,	“Restoring	
the	`Real’	to	Real	Property	Law,”	in	Prest,	ed.,	Blackstone	and	His	Commentaries,	151-67.	
		
35	As	noted	below,	this	book	is	not	an	exercise	in	historical	jurisprudence,	but	it	attempts	to	contribute	to	it	with	an	
example	of	“How	History	Bears	on	Jurisprudence,”	the	title	of	Brian	Z.	Tamanaha’s	“Afterword”	in	Maksymilian	Del	
Mar	and	Michael	Lobban,	eds.,	Law	in	Theory	and	History	(Oxford,	forthcoming).		Tamanaha	finds	in	that	volume’s	
essays	a	powerful	case	for	a	position	complementary	to	that	of	this	book:	the	importance	of	“relativising	law	and	
theory	to	the	circumstances	of	their	origins,”	which	are	“contingent,	contested	and	revisable,	sending	the	message	
that	nothing	holds	for	all	places	and	times	(contra	universalistic	philosophical	aspirations.”		Id.,	at	334.	
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duties	provides	one	useful	approach.36		More	directly,	Carol	Rose	has	written	persuasively	on	the	idea	of	
“property	as	propriety,”	a	concept	of	property	as	“needed	to	keep	good	order	in	the	commonwealth	or	
body	politic.”37	Gregory	Alexander,	another	prominent	contributor	to	this	paradigm,	finds	in	the	
American	Founding	a	tradition	of	property	as	“the	material	foundation	for	creating	and	maintaining	the	
proper	social	order,	the	private	basis	for	the	public	good.”38		This	idea,	drawn	more	from	classical	
republicanism	than	from	classical	liberalism,	led	Jefferson	to	oppose	the	exploitation	of	the	frontier	for	
the	rents	and	speculative	profits	it	could	produce,	and	to	resist	its	commodification	along	with	that	of	
the	enslaved	human	beings	who	provided	the	labor	for	it.		At	first	a	participant	but	then	a	critic	of	this	
system,	he	resisted	the	advance	of	an	ethic	of	legal	relations	based	solely	on	market	considerations	as	
strenuously	as	he	opposed	a	social	and	political	hierarchy	grounded	on	the	unnatural	accumulation	and	
transmission	of	concentrated	wealth.		Ownership	of	land	was	the	foundation	of	the	Jeffersonian	moral	
economy:	it	protected	the	economic	independence	of	the	individual	freeholder,	but	its	benefits	also	
accrued	to	the	community,	politically	and	morally.		At	the	same	time,	he	reveals	a	keen	understanding	of	
the	importance	of	incentivizing	and	securing	the	productive	value	of	land,	which	he	saw	as	inescapably	
necessary	to	settlement	and	the	flourishing	of	an	agrarian	society.			

Because	market	relations	had	a	powerful	role	in	driving	and	sustaining	the	expansion	of	an	agrarian	
republic	built	on	broadly	distributed	property,	Jefferson’s	campaign	against	primogeniture	and	entail	are	
well	known	and	central	to	the	prevailing	model	of	the	changes	that	overtook	American	property	law	in	
the	early	republic,39	but	another,	and	vital,	component	of	the	process	is	revealed	by	a	close	examination	

                                                
36	The	basic	statement	of	his	theory	appeared	in	Wesley	N.	Hohfeld,	“Fundamental	Legal	Conceptions	as	Applied	in	
Judicial	Reasoning,”	Yale	Law	Journal,	23	(1913):	16-59	and	was	continued	id.,	26	(1917):	710-70.		As	Kames	
formulated	these	legal	relationships	in	his	“Preliminary	Discourse”	in	Principles	of	Equity,	at	xl-xli,	“If	I	be	bound	in	
duty	to	perform	or	forebear	any	particular	action,	there	must	be	a	title		or	right	in	some	person	to	exact	that	duty	
from	me;	and	accordingly	a	duty	or	obligation	necessarily	implies	a	title		or	right.”		TJ	owned	copies	of	the	first	
three	editions	of	the	Principles	(1760	[Sowerby	#1716],	1767	[Sowerby	#1717],	and	1778	[Sowerby	#1718]).		
Citations	herein	are	from	the	third	edition,	edited	by	Michael	Lobban	(Indianapolis,	2014).	
37	Rose	sets	out	the	meaning	of	“property	as	propriety”	in	her	essay	“`Takings’	and	the	Practices	of	Property,”	in	
her	collection	of	essays,	Property	as	Persuasion.		Essays	on	the	History,	Theory,	and	Rhetoric	of	Ownership	
(Boulder,	1994),	49-70,	at	58-65.		My	only	reservation	about	Professor	Rose’s	monumental	contribution	to	the	
study	of	property	law	is	its	historically	debatable	polarization	of	mutually	exclusive	ideologies,	with	the	Federalists	
“protecting	property	solely	for	the	sake	of	encouraging	individual	economic	efforts	in	the	short	run,	or	national	
wealth	and	power	in	the	long	run”	and	the	Anti-Federalists’	contrary	pursuit	of	property	as	primarily	“a	basis	of	
republican	civic	independence.”		“The	Ancient	Constitution	vs.	the	Federalist	Empire:	Anti-Federalism	from	the	
Attack	on	`Monarchism’	to	Modern	Localism,”	Northwester	Law	Review,	84	(1990),	238.	
38	Gregory	Alexander,	Commodity	and	Propriety.		Competing	Visions	of	Property	in	American	Legal	Thought	
(Chicago,	1997),	1,	acknowledges	his	debt	to	Rose,	but	his	book	provides	a	deeper	and	more	extensive	inquiry	into	
its	historical	roots	in	the	period	studied	here.							
39	See,	most	recently,	Claire	Priest,	“Creating	an	American	Property	Law:	Alienability	and	Its	Limits	in	American	
History,”	Harvard	Law	Review,	120	(2006),	385-459;	and	the	same	author’s	“The	End	of	Entail:	Information,	
Institutions,	and	Slavery	in	the	American	Revolutionary	Period,”	Law	and	History	Review,	33	(2015):	277-319.		
Studies	of	other	British	settler	societies	have	revealed	the	same	process.		See,	generally,	the	essays	in	Despotic	
Dominion:	Property	Rights	in	British	Settler	Societies,	ed.	John	McLaren,		Andrew	R.	Buck,	and	Nancy	E.	Wright	
(Vancouver,	2005),	and	the	editors’	contribution,	“Property	Rights	in	the	Colonial	Imagination	and	Experience.”		
Even	so,	a	robust	debate	challenges	both	its	theoretical	and	historical	validity.		See	William	James	Booth,	“On	the	
Idea	of	the	Moral	Economy,”	American	Political	Science	Review,	88	(1994),	653-67;	Thomas	Clay	Arnold,	
“Rethinking	Moral	Economy,”	id.,	95	(2001),	85.		For	a	legal	perspective	on	how	rules	of	inalienabilty	result	in	
“external	costs	…	often	called	moralisms,”	see	Guido	Calbresi	and	A.	Douglas	Melamed,	“Property	Rules,	Liability	
Rules	and	Inalienabilty:	One	View	of	the	Cathedral,”	Harvard	Law	Review,	85	(1972),	1111-12.		The	historical	
controversy	on	whether	a	moral	economy	of	individualism	existed	before	the	economic	transformations	of	the	
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of	his	docket	book.		It	is	true	that	free	alienability	facilitated	the	sale	of	land	in	the	marketplace,	but	
largely	overlooked	has	been	the	importance	of	buyers’	confidence	in	the	validity	of	the	title	they	were	
acquiring.40		Because	so	many	claims	were	clouded	by	conflicting	or	defective	title,	Jefferson	was	able	to	
build	a	very	successful	law	practice	on	disentangling	such	competing	claims,	quieting	title,	and	enabling	
a	property	owner’s	agency	in	the	use	and	disposition	of	land.41			

Security	of	title	became	a	cause	that	he	pursued	as	a	reformer	after	he	left	the	practice	of	law.		It	
must	be	emphasized,	however,	that	security	of	property	rights,	like	many	of	Jefferson’s	ideas,	was	part	
of	a	peculiarly	republican	eighteenth-century	moral	and	political	economy	unlike	today’s	wealth-
maximizing	utilitarianism	or	private-interest	libertarianism.42		Land,	he	believed,	was	not	to	be	kept	idle	
for	speculation	or	exploited	for	its	maximum	rental	value,	but	represented	political	and	social	goals.		It	
was	to	be	cultivated	as	the	material	basis	of	a	stable	republican	society,	providing	the	means	not	only	to	
resist	the	encroachments	of	despotic	state	power,	but	also	to	dispel	the	dread	of	dislocation	that	had	
driven	the	first	settlers	off	their	lands	in	England	and	the	Continent	and	sent	them	to	Virginia.		The	
Revolutionary	moment	offered	him	and	his	new	republic,	a	unique	“time	for	fixing	every	essential	right	
on	a	legal	basis,”	to	establish	institutions	that	would	foster	virtue	before	the	animating	principles	of	
reform	were	forgotten	and	overtaken	by	“the	sole	faculty	of	making	money.”43	

	
Establishing	“the	mother-principle”	of	a	republic44	

	Jefferson’s	legal	education	and	career	coincided	with	the	acceleration	of	the	imperial	crisis	and	the	
recognition	of	additional	threat	from	Parliamentary	power.			Chapter	Four	presents	Jefferson	as	a	solid	
whig	whose	reading	in	England’s	past	exposed	him	to	a	tradition	of	hostility	toward	ecclesiastical,	royal,	
and	parliamentary	usurpation	of	English	liberties.		On	that	conventional	foundation	he	added	a	deep	
distrust	of	the	“lawcraft”	and	“priestcraft”	that	had	undermined	the	ancient	liberties	of	the	English,	and	
as	he	built	his	practice	he	filled	his	legal	commonplace	book	with	precedents	and	examples	of	judicial	
opposition	to	abuses	of	power	by	church	or	state.		It	is	here	that	we	find	the	foundations	of	his	well	
known	oath	of	“eternal	hostility	against	every	form	of	tyranny	over	the	mind	of	man"45	and	his	defense	
of	individual	autonomy.		His	study	of	Coke	had	set	him	on	that	path,	but	his	reading	of	hundreds	of	cases	
from	the	era,	and	especially	the	opinions	of	Sir	John	Holt	–	including	Holt’s	dissents	--	provided	the	
foundation	for	his	future	case	against	the	empire,	and	for	his	articulation	of	a	theory	of	individual	rights	
held	not	only	against	the	arbitrary	power	of	the	state,	but	also	against	that	of	private	individuals.		It	was	

                                                                                                                                                       
early	modern	era	centers	on	Alan	Macfarlane’s	The	Origins	of	English	Individualism:	The	Family,	Property,	and	
Social	Transition	(Oxford,	1978),	and	its	challengers.		On	this	debate,	see	Jane	Whittle,	The	Development	of	
Agrarian	Capitalism:	Land	and	Labour	in	Norfolk,	1440-1580	(Oxford,	2000).	
	
	
40	Rose	notes	this	as	a	factor	contributing	to	“Blackstone’s	Anxiety.”		
41	Elizabeth	V.	Mensch	offers	a	version	of	this	phenomenon	in	a	different	context,	colonial	New	York.		See	“The	
Colonial	Origins	of	Liberal	Property	Rights,”	Buffalo	Law	Review,		31	(1982),	635-735.	
42	Rose	challenges	such	a	model	of	“an	almost	defiantly	exuberant	celebration	of	individual	self-interest,	with	a	
concomitant	rejection	of	common	interests	as	anything	other	than	the	sum	of	individual	preferences.”	Property	
and	Persuasion,	3.			
43	“Notes,”	Query	XVII,	LofA,	287.		See	Lynn	Stout,	Cultivating	Conscience.	How	Good	Laws	Make	Good	People	
(Princeton,	2011);	Yehezkel	Dror,	“Values	and	the	Law,”	Antioch	Review,	17	(1957).		I	am	grateful	to	Rebecca	
Hollander-Blumoff	for	these	citations	to	the	modern	discourse	of	the	“social	dilemma.”		
44	TJ	to	Samuel	Kercheval	(“Henry	Tompkinson”),	12	July	1816,	10	rsptj222.	

	
45	TJ	to	Benjamin	Rush,	23	September	1800,	32ptj168.	
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this	struggle,	which	he	never	abandoned,	that	forced	him	to	develop	the	practical	legal	protections	of	
republican	rights	under	the	rule	of	law,	where	“there	exists	a	right	independant	of	force.”46		

Jefferson	left	the	active	practice	of	law	in	1774,	but	law	had	become	his	favored	agent	of	change	as	
he	began	a	reformist	legal	project,	the	focus	of	Chapter	Five,	based	on	“a	system	by	which	every	fibre	
would	be	eradicated	of	antient	or	future	aristocracy.”47		Late	in	life,	recalling	a	request	for	advice	on	a	
legal	system	for	the	new	state	of	Louisiana,	he	suggested	“a	code	of	laws	newly	reduced	to	system	and	
text,	to	weigh	their	bearings	on	each	other	in	all	their	parts,	their	harmony	with	reason	and	nature,	and	
their	adaptation	to	the	habits	and	sentiments	of	those	for	whom	they	are	prepared.”48		Yet	
constitutional	structures	alone,	he	had	seen,	had	not	assured	“the	mother-principle	that	‘governments	
are	republican	only	in	proportion	as	they	embody	the	will	of	their	people,	and	execute	it.’”		Majority	rule	
would	express	such	popular	will	and	“oblige	even	a	despot	to	govern	us	republicanly,”	but	the	“will	of	
the	people”	followed	“the	spirit	of	the	people,”	which	required	“that	laws	and	institutions	must	go	hand	
in	hand	with	the	progress	of	the	human	mind.”49		Law	was	to	support	and	advance	that	progress	by	
guiding	popular	will	to	conform	to	mankind’s	natural	“instinct,	and	innate”	moral	sense	that	“is	as	much	
a	part	of	our	constitution	as	that	of	feeling,	seeing,	or	hearing;	as	a	wise	creator	must	have	seen	to	be	
necessary	in	an	animal	destined	to	live	in	society.”50		Law	must	be	accessible	in	a	republic,	and	part	of	
the	Jeffersonian	revisal	of	the	law	was	the	decentralization,	democratization,	and	reform	of	legal	
institutions	to	make	them	accessible	to	the	most	westerly	advance	of	settlement.		

Only	free	white	males	constituted	the	political	republic,	of	course,	but	Jefferson’s	faith	in	human	
progress	demanded,	as	a	necessary	corollary,	that	that	even	those	without	political	or	property	rights	
were	natural	and	thus	moral	–	if	not	civic	--	members	of	a	republic	of	law,	entitled	to	other,	basic	rights	
appropriate	to	their	station	within	an	enlightened	moral	order.		Of	this	he	was	adamant,	and	his	logic	
drove	him	to	extend	the	republic	of	law	to	include	the	enslaved.	“When	arguing	for	ourselves,’	he	
asserted,	“we	lay	it	down	as	a	fundamental,	that	laws,	to	be	just,	must	give	a	reciprocation	of	right:	that	
without	this,	they	are	arbitrary	rules	of	conduct,	founded	in	force,	and	not	in	conscience.”51		Such	laws	
should	be	repudiated	in	“the	tribunal	of	our	conscience.”52	

Jefferson’s	revolutionary	embrace	of	reform	and	his	repudiation	of	a	legal	system	that	had	
supported	the	ascendancy	of	landed	gentry	like	the	Jeffersons	could	not	have	been	predicted	by	his	
family	or	guardians,	who	had	every	reason	to	expect	that	this	eldest	son	a	wealthy	land	speculator	
would	faithfully	follow	in	the	footsteps	of	a	family	that	had	emigrated	to	Virginia	in	the	seventeenth	
century	and	become	leaders	of	a	landed	aristocracy	in	the	eighteenth.		For	a	practicing	lawyer	who	had	
been	groomed	to	serve	the	landed	elite	and	take	an	active	place	among	them,	such	a	sharp	reversal	may	
seem	unlikely,	perhaps	dubious	or	even	somehow	suspicious.		Building	on	his	legal	education	and	
practice	examined	in	Chapters	Two	and	Three,	Chapter	Five	examines	his	creative	courtroom	arguments	
in	property	matters	and	his	wide-reaching	legislative	overhaul	of	land	distribution	practices	after	the	
Revolution,	earning	him	the	enmity	of	those	he	was	expected	to	serve	and	producing	what	his	early	
biographer	Henry	Randall	called	“the	remarkable	spectacle	of	a	reputation	more	assailed	by	class	and	
hereditary	hate	than	any	other,	and	all	others,	belonging	to	our	early	history.”53		Edmund	Pendleton,	a	
leader	of	the	Virginia	bar	and	sometime	co-counsel	with	his	younger	colleague,	could	only	label	his	

                                                
46	TJ	to	Pierre	Samuel	Du	Pont	de	Nemours,	24	April	1816,	9rsptj701.	
47	“Autobiography,”	LofA,	44.	
48	TJ	to	Edward	Livingston,	25	March	1825,	Writings,	16:	125.	
49	TJ	to	Samuel	Kercheval	(“Henry	Tompkinson”),	12	July	1816,	10	rsptj222.	
50	TJ	to	John	Adams,	14	October	1816,	10rsptj460.	
51	“Notes,”	Query	XIV,	LofA	269.		
52	“Opinion	on	the	French	Treaties,”	28	April	1793,	LofA,	424.	
53	Randall,	Jefferson,	vii.		
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reformist	efforts	the	product	of	“a	midday	drunkard.”54		Edmund	Randolph,	who	took	over	Jefferson’s	
law	practice	in	1774,	was	closer	to	the	mark	when	he	attributed	such	unconventional	interests	and	
opinions	to	“Mr.	Jefferson’s	pride	to	run	before	the	times	in	which	he	lived.”55	

Chapter	Six	engages	what	was	certainly	the	greatest	challenge	in	his	private,	legal,	and	political	lives:		
his	tortured	and	tortuous	efforts	to	come	to	terms	with	that	most	peculiar	species	of	“property”	ever	
conceived:		the	human	“property”	created	by	enslavement,	which	he	saw	as	a	perversion	of	nature,	law,	
and	morality.		Those	arguments,	buried	in	(and	in	one	remarkable	instance,	after	his	death	expurgated	
from)	his	law	notes,	reveal	someone	who	steadfastly	insisted	on	their	essential	humanity	and	refused	to	
accept	the	assumption,	widely	shared	by	all	but	a	few	slaveholders,	that	the	enslaved	were	“as	
legitimate	subjects	of	property	as	their	horses	and	cattle.”56		He	found	it	difficult,	nonetheless,	to	dispel	
the	“doubts	I	have	myself	entertained	and	expressed	on	the	grade	of	understanding	allotted	to	them	by	
nature,”	though	he	expanded	his	opinion	with	a	significant	qualification:		

	
…	whatever	be	their	degree	of	talent	it	is	no	measure	of	their	rights.	Because	Sir	Isaac	Newton	was	
superior	to	others	in	understanding,	he	was	not	therefore	lord	of	the	person	or	property	of	others.	
On	this	subject	they	are	gaining	daily	in	the	opinions	of	nations,	and	hopeful	advances	are	making	
towards	their	re-establishment	on	an	equal	footing	with	the	other	colors	of	the	human	family.57	

	
In	the	end,	he	never	overcame	his	professed	“suspicion	only”	of	African	racial	inferiority,58	and	despite	
his	conviction	that	Africans	were	nevertheless	entitled	to	fundamental	human	rights,	he	could	not	
remove	the	color	line	that	denied	full	citizenship	rights	to	persons	of	color	in	a	republic.	

Nevertheless,	he	acknowledged	their	moral	entitlement	as	human	beings	to	basic	natural	human	
rights,	and	he	devised	forensic	strategies	to	defend	those	rights	in	the	courtroom.		He	accepted,	on	a	pro	
bono	basis,	“freedom	suits”	arguing	the	illegality	of	bondage	of	numerous	persons	of	color.		From	his	
docket	book	we	can	draw	unmistakable	evidence	of	his	distaste	for	the	ineradicable	cruelty	inherent	in	
slavery,	as	was	evident	in	his	refusal	to	represent	a	slaveholder	who	had	killed	a	female	slave.		If	the	
color	line	denied	persons	of	mixed	race	the	same	rights	enjoyed	by	whites,	he	cleverly	worked	to	
redefine	the	meaning	of	racial	mixture	by	moving	the	line	that	legally	separated	white	and	black,	from	
one-eighth	“negro	blood”	to	one-quarter,	thereby	including	more	mixed-race	Virginians	as	legally	
“white”	and	entitled	to	full	citizenship.		By	a	bill	presented	by	James	Madison	in	1785	while	Jefferson	
was	in	Paris,	what	once	had	defined	the	mixed-race	category	of	“mulatto”	as	descent	from	an	African	
great-grandparent,	became	descent	from	an	African	grandparent.		Bill	Number	54,	which	took	effect	on	
1	January	1787,	declared	

	
that	every	person,	of	whose	grandfathers	or	grandmothers	any	one	is,	or	shall	have	been,	a	negro,	
although	all	his	other	progenitors,	except	that	descending	from	the	negro,	shall	have	been	white	
persons,	shall	be	deemed	a	mulatto;	and	so	every	person,	who	shall	have	one	fourth	part	or	more	of	
negro	blood,	shall,	in	like	manner	be	deemed	a	mulatto.”59		
	

                                                
54	Malone,	Virginian,	255.		
55	Edmund	Randolph	made	this	comment	in	“Edmund	Randolph’s	Essay	on	the	Revolutionary	History	of	Virginia	
(1774-1782),	Virginia	Magazine	of	History	and	Biography,	43	(1935),	122.		The	“Essay”	appeared	serially	in	volumes	
43	and	44	of	that	journal.	
56	TJ	to	Edward	Coles,	25	August	1814,	7rsptj603.	
57	TJ	to	Henri	Gregoire,	25	February	1809,	LofA	1202.	
58	Notes,	Query	XIV,	LofA	270.	
59	“A	Bill	Declaring	What	Persons	Shall	Be	Deemed	Mulattoes,”	2ptj476.		Bill	Number	55,	“A	Bill	Declaring	Who	Shall	
Be	Deemed	Citizens	of	this	Commonwealth”	thus	referred	to	“all	white	persons.		Id.			
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Such	efforts,	examined	at	length	in	this	and	a	later	chapter,	were	as	much	a	product	of	Jefferson’s	
temperament	as	of	his	legal	training,	and	they	suggest	the	under-appreciated	force	of	sentiment	
throughout	his	legal	work	and	writing.		They	speak	directly	to	what	Lynne	Hunt	identifies	in	this	era	as	a	
“newfound	power	of	empathy”	that	became	a	source	of	human	rights	ideas.60			Jefferson	acknowledged	
as	much	when	he	admitted	the	power	of	sentimental	literature	to	teach	“lessons	[that]	may	be	formed	
to	illustrate	and	carry	home	to	the	mind	every	moral	rule	of	life.”			Many	writers	used	the	power	of	
fiction	to	“excite	…	this	sympathetic	emotion	of	virtue”	in	a	reader	and	“elevate	his	sentiments,”	61	but	
one	stood	out:		“The	writings	of	Sterne	particularly	form	the	best	course	of	morality	that	ever	was	
written.”62		The	ties	of	sentimental	attachment	thus	led	Jefferson	to	view	racial	matters	through	a	prism	
of	empathic	relations	that	we	detect	in	the	respect	he	accorded	the	integrity	of	the	black	family	in	his	
legal	efforts	to	prevent	the	separation	that	came	with	distribution	of	slave	property	upon	estate	
distribution.		In	his	purposeful	self-creation,	Jefferson	saw	himself	as	a	member	of	an	enlightened	
Transatlantic	community	that	abhorred	the	brutality	of	slavery	even	if	it	could	not	take	take	the	next	
step	of		extending	that	concern	more	broadly	through	abolition	or	manumission.63		

Such	dissonance	demands	explanation,	and	seeing	both	the	private	and	professional	sides	of	the	
man	throws	into	sharp	relief	Jefferson’s	preference	for	a	long-term,	indefinitely	gradualist	plan	of	
amelioration,	gradual	emancipation,	and	removal.		Jefferson’s	temperament	led	him	to	approach	
change	as	an	incremental	process,	a	posture	perhaps	reinforced	by	the	nature	of	legal	practice	itself	in	
which	analogic	thinking	tends	to	leave	“most	of	law,	and	even	most	of	the	law	on	that	topic,	
unchanged.”	64	Alternatively,	it	has	been	said,	“lawyers	practice	being	agents	and	not	principals”	and	
bring	their	own	“rather	abstract	language	and	doctrines	for	approaching	human	problems”	and	
distancing	themselves	from	emotion.65	In	his	remarkable	and	confessional	“dialogue	…	between	my	
Head	and	my	Heart,”	he	admitted	as	much.		In	the	latter	resided	the	faculty	of	“morals”	–	“the	feelings	
of	sympathy,	of	benevolence,	of	gratitude,	of	justice,	of	love,	of	friendship,”		while	to	the	Head	was	
“allotted	the	field	of	science”	with	its	inclination	and	the	capacity	to	“calculate”	its	“miserable	
arithmetic.”		Despite	its	deep	steak	of	sentimentality	and	empathy,	Jefferson’s	Head	usually	triumphed.		
When	his	Heart	chastised	his	Head	for	its	lack	of	charity,	he	was	offering	–	and	accepting	--	a	broader	
reproof	of	his	own	failures:	“Those	who	want	the	dispositions	to	give,	easily	find	reasons	why	they	ought	
not	to	give.”66		Jefferson	thus	acknowledged	a	moral	equality	in	the	African	worthy	of	legal	recognition,	
if	not	a	biological	or	political	one:	“Whether	further	observation	will	or	will	not	verify	the	conjecture,	
that	nature	has	been	less	bountiful	to	them	in	the	endowments	of	the	head,”	he	conceded	in	Query	XIV	
of	his	Notes	in	Virginia,	“I	believe	that	in	those	of	the	heart	she	will	be	found	to	have	done	them	
justice.”67			
						To	a	large	degree,	his	inability	to	actively	oppose	slavery	reflected	his	inability	to	acknowledge	the	
depth	of	his	racism	(“the	real	distinction	which	nature	as	made”	between	the	races)	as	an	impassable	

                                                
60	Lynne	Hunt,	Inventing	Human	Rights.	A	History	(New	York,	2007),	28.	
61	TJ	to	Robert	Skipwith,	3	August	1771,	1ptj77.	
62	TJ	to	Peter	Carr,	10	August	1787,	12ptj1787.		Jefferson	owned	the	seven-volume	edition	of	Sterne’s	Sermons	
(Sowerby,	fragmentary	reference	at	2:	138).		
63	On	the	force	of	sentiment	in	eighteenth-century	humanitarianism,	including	antislavery,	see	[tk].		On	Sterne’s	
writings	as	an	influence	Jefferson’s	“self-fashioning”	along	sentimental	lines,	see	Andrew	Burstein,	The	Inner	
Jefferson.	Portrait	of	a	Grieving	Optimist	(Charlottesville,	1995),	42-67.	
64	Frederick	Schauer,	Thinking	Like	a	Lawyer.	A	New	Introduction	to	Legal	Reasoning	(Cambridge,	MA,	2009),	100.			
65	Paul	Gewirtz	makes	this	observation	in	“A	Lawyer’s	Death,”	Harvard	Law	Review,	100	(1987),	2055.			
66	TJ	to	Maria	Cosway,	12	October	1786,	10ptj450.	
67	Notes	on	Virginia,	LofA	268-69.		It	is	this	moral	faculty	that	illustrates	what	Danielle	Allen	describes	as	an	one	
facet	of	being	“equal”	–	an	equivalent	degree	of	some	special	quality	or	attribute.”	Our	Declaration.	A	Reading	of	
the	Declaration	of	Independence	in	Defense	of	Equality	(New	York,	2014),	107.	
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barrier	to	accepting	immediate	imminent	abolition.		Throughout	his	life,	calls	for	abolition	always	
seemed	to	yield	to	other	concerns	deemed	more	important,	which	then	became	evasions	that	
postponed	any	meaningful	practical	solution	to	what	he	lamented	as	“the	interesting	spectacle	of	justice	
in	conflict	with	oppression.”68		As	years	passed,	however,	that	“interesting	spectacle”	became	a	
horrifying	nightmare	of	slave	rebellion,	in	which	“we	have	the	wolf	by	the	ear,	and	we	can	neither	hold	
him,	nor	safely	let	him	go.”		His	calculation	was	almost	mathematical,	the	“miserable	arithmetic”	of	
weighing	competing	values:	“Justice	is	in	one	scale,	and	self-preservation	in	the	other.”69		The	two	faced	
each	other	in	uneasy	tension:	“Deep	rooted	prejudices	entertained	by	the	whites;	ten	thousand	
recollections,	by	the	blacks,	of	the	injuries	they	have	sustained.”70		Of	the	future,	however,	he	had	little	
doubt:		the	slaveholder’s	right	to	self-preservation	would	inevitably	have	to	yield	to	the	greater	
purposes	of	justice:	“Indeed	I	tremble	for	my	country	when	I	reflect	that	God	is	just,	that	his	justice	
cannot	sleep	forever.”71			

	
Property	“enables	us	to	gratify	the	most	dignified	natural	affections.”72	

	
Jefferson’s	life	in	the	law,	and	in	particular	his	professional	immersion	in	property	law,	provided	a	

framework	and	language	that	absorbed	his	interest	and	guided	his	thinking.		From	the	Historical	Law-	
tracts	of	Henry	Home,	Lord	Kames,	he	copied	into	his	legal	commonplace	book	a	long	extract	on	the	
“History	of	Property”	that	began	with	a	conventional	definition	of	“property”:		“That	peculiar	relation	
betwixt	persons	and	things,	signified	by	the	term	‘property,’	is	one	of	the	great	objects	of	law.”		But	
Jefferson	continued	his	copying	with	Kames’s	comment	on	the	the	social	purpose	of	property	as	rooted	
in	mankind’s	nature,	enunciating	a	principle	that	Jefferson	returned	to	often:		 	

	
man,	by	his	nature,	is	fitted	for	society,	and	society,	by	it’s	conveniences,	is	fitted	for	man.	the	
perfection	of	human	society,	consists	in	that	just	degree	of	union	among	individuals,	which	to	each	
reserves	freedom	and	independency,	so	far	as	is	consistent	with	peace	and	good	order.	73			
	

It	is	property	that	Kames	associates	with	“the	perfection	of	human	society,”	and	the	language	of		
sociability	echoes	through	Kames’s	writings.			Property	was	mankind’s	artifice	–	one	of	“it’s	
conveniences”	–	that	established	relationships	between	people	(or	generations)	through	their	rights	to	
property	as	they	pursued	their	natural	inclination	to	create	stable	and	secure	societies.		It	always	had	
done	so,	since	the	days	of	feudal	arrangements	creating	obligations	within	a	hierarchy.			

Those	who	control	property	control	others,74	and	when	Jefferson	commented	“I	was	bred	to	the	
law,”	his	observation	that	it	“gave	me	a	view	of	the	dark	side	of	humanity”75	expressed	his	awareness	

                                                
68	TJ	to	Richard	Price,	7	August	1785,	8ptj356.	
69	TJ	to	John	Holmes,	22	April	1820,	LofA,	1434.		For	the	later	usage	of	“wolf	by	the	ears,”	see	
https://www.monticello.org/site/jefferson/wolf-ear-quotation.		
70	“Notes,	Query	XIV,	LofA,	264.	
71	“Notes,”	Query	XVIII,	LofA,	289.	
72	Legal	Commonplace	Book,	#559,	citing	Henry	Home,	Lord	Kames,	Historical	Law-Tracts	(2nd	ed.,	Edinburgh,	
1761),	Tract	III,	“History	of	Property,”	80-81.		
73 Jefferson	copied	directly	from	this	section	of	Kames’s	Tract	III,	at	79,	as	entry	#559	of	his	Legal	Commonplace	
Book.		He	owned	the	second	edition	(London	and	Edinburgh,	1761)	[Sowerby	#2008].	
74	Property	theorists	will	recognize	modern	articulations	of	similar	ideas,	though	they	are	the	product	of	different	
philosophical	traditions.		It	is	not	the	purpose	of	this	book,	however,	to	trace	the	development	of	property	rights	
theory	beyond	Jefferson’s	own	eclectic	body	of	thought,	or	to	engage	in	a	formal	comparative	analysis	with	other	
thinkers	of	his	time.		Ari	Helo,	in	a	splendid	and	original	book,	Thomas	Jefferson’s	Ethics	and	the	Politics	of	Human	
Progress	(Cambridge,	2014),	emphasizes	that	Jefferson	was	impelled	by	a	moral	philosophy	that	“arose	from	one	
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that	legal	control	over	property	protected	authority	of	lord	over	tenant,	master	over	servant,	husband	
over	wife,	parent	over	child,	or,	most	starkly,	the	“whole	commerce	between	master	and	slave.”		Slavery	
he	deplored	as	utterly	antithetical	to	the	sociability	and	reciprocity	that	he	sought	to	cultivate	in	human	
relationships:	it	was	“a	perpetual	exercise	of	the	most	boisterous	passions,	the	most	unremitting	
despotism	on	the	one	part,	and	degrading	submissions	on	the	other.”76		Before	he	opened	any	of	the	
law	books	in	his	father’s	library,	life	at	Shadwell	had	revealed	the	advantages	and	protections	that	the	
law	conferred.77		Before	he	studied	what	property	law	was,	that	is,	he	had	seen	what	it	did	in	creating	
and	sustaining	the	privileged	world	into	which	he	was	born.		His	goal	was	to	turn	property	from	its	
exploitative	role	to	one	in	which	it	“enables	us	to	gratify	the	most	dignified	natural	affections.”78	

Following	Jefferson	through	his	life	in	the	law	provides	a	layered	portrait	that	challenges	
received	wisdom	in	several	areas.		It	will	come	as	no	surprise	that	Jefferson’s	legal	practice	concentrated	
on	property	law	--	the	law	of	land,	which	was	the	primary	source	of	wealth	and	status	of	his	era.		
Propertied	clients	of	the	eighteenth	century	–	no	differently	than	those	of	any	era	–	usually	wanted	to	
protect	their	assets	by	controlling	them	after	their	death.		For	someone	who	believed	that	“the	earth	
belongs	in	usufruct	to	the	living”	and	who	worked	to	abolish	the	wealth-concentrating	practices	of	
primogeniture	and	entail,	it	would	seem	that	such	an	impulse	pitted	his	own	instincts	against	those	of	
his	clients	and	his	own	class.		It	would	be	no	less	surprising	if,	as	a	lawyer,	he	followed	his	wealthy	
clients’	wishes	regardless	of	his	own.		That	he	often	did	so	is	clear,	but	such	was	not	always	the	case.		He	
recoiled	from	his	early	involvement	providing	legal	services	for	acquisitive	land	barons	and	later	led	an	
assault	on	the	legal	mechanisms	that	protected	traditional	structures	of	social	and	economic	power,	to	
the	undying	enmity	of	many	in	Virginia.		Early	in	his	practice	Jefferson	earned	a	reputation	as	a	lawyer	
whose	counsel	might	serve	to	undo	the	legal	constraints	of	the	common	law	and	allow	a	degree	of	
testamentary	flexibility	that	liberated	property	from	the	dead	hand	of	the	past.		Although	he	
represented	grandees	seeking	to	expand	and	consolidate	their	landholdings,	he	more	typically	handled	
cases	for	middling	settlers	seeking	to	establish	homesteads	in	the	fertile	valleys	of	the	west.	

The	mundane	tasks	of	his	legal	practice	broadened	and	deepened	his	awareness	of	the	powerful	
social	function	of	law.		In	the	hundreds	of	real	estate	matters	that	he	handled	from	1767	to	1774,	and	in	
the	numerous	opinions	he	later	provided	as	counsel	to	other	lawyers,	we	see	a	practice	that	consisted	
largely	of	apparently	prosaic	real	estate	matters—quieting	title,	conveyancing,	drafting	and	disputing	
wills	–	that	give	little	outward	indication	of	the	radicalism	it	spawned.		But	these	matters	acquainted	him	

                                                                                                                                                       
context	only,	namely	from	his	well-known	belief	in	human	progress.”	Id.,	2.			His	beliefs	were	grounded	in	the	
times	within	which	he	lived,	and	thus	were	the	product	more	of	his	understanding	of	that	era	than	in	timeless	
abstractions.	Helo	emphasizes	(using	italics)	“that	everything	Jefferson	ever	claimed	about	morality	emanated	
from	the	absolute	primacy	of	temporality	in	his	intellectual	outlook,	embodied	in	this	conception	of	the	human	
being	as	a	free,	moral	agent.”	Id.,	5-6.		Helo	makes	a	powerful	case,	which	this	study	confirms,	that	any	“extra-
temporal	natural	rights	doctrine	played	a	much	less	important	role	in	his	moral	thought	than	scholars	tend	to	
assume”	(Id.,	14).			Jefferson	thus	defies	categorization	as	a	pure	“natural	law”	thinker	as	recognized	in	today’s	
discourse	of	rights.		Though	mankind	was	guided	by	natural	impulses,	nature	did	not	provide	laws	universally	
applicable	to	every	society,	whose	positive	laws	–	mankind’s	artifice	--	had	to	conform	to	the	broad	varieties	of	
their	situations.		This	distinction	lay	at	the	root	of	a	vigorous	debate	that	divided	the	Scottish	Enlightenment	
philosophers	who	influenced	his	thinking.		On	this,	see	Knud	Haakonssen,	Natural	Law	and	Moral	Philosophy:	from	
Grotius	to	the	Scottish	Enlightenment	(Cambridge,	Eng.,	1996).			
75	Cited	by	Douglas	L.	Wilson,	“Thomas	Jefferson’s	Early	Notebooks,”	William	and	Mary	Quarterly,	3rd	ser.,	42	
(1985),	442.	
76	Notes,	LofA,	288.	
77	On	this	background,	see	the	perceptive	study	of	Kevin	Hayes,	The	Road	to	Monticello.	The	Life	and	Mind	of	
Thomas	Jefferson	(New	York,	2008),	4-29.			
78	Legal	Commonplace	Book,	#559.		In	this	we	see	confirmed	Knud	Haakonssen’s		
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with	a	broad	array	of	Virginians,	from	the	elite	and	would-be	elite	to	the	middling	and	struggling,	the	
European	and	the	African,	men	as	well	as	women	and	children;	from	them	he	gained	an	intimate	
understanding	of	the	role	of	property	in	their	lives	and	insight	into	the	way	that	the	role	of	law	defined	
the	rule	of	law.		This	dimension	of	his	life	is	as	illuminating	as	it	is	neglected,	and	it	is	the	purpose	of	this	
book	to	understand	how	Jefferson	sought	to	create	a	republic	of	law,	writ	small	for	himself	and	his	
family,	and,	writ	large,	for	communities	and	nation.		

	
	

Jefferson’s	Mask	and	the	Forensics	of	Reform	
	
As	Maitland,	the	celebrated	historian	of	law,	reminds	us:	“Such	is	the	unity	of	all	history	that	any	

one	who	endeavors	to	tell	a	piece	of	it	must	feel	that	his	first	sentence	tears	a	seamless	web.”79		
Maitland’s	comment	is	sometimes	phrased	as	“The	law	is	a	seamless	web,”	because	it	calls	to	mind	the	
unity	and	coherence	also	associated	with	law.		The	point	is	well	taken	either	way	and	justifies	the	loosely	
biographical	framework	of	this	book,	whose	narrative	can	reveal	illuminating	connections	between	the	
apparently	discrete	personal	and	public	dimensions	of	an	individual’s	life.		Even	so,	certain	themes,	
scattered	across	the	life	of	a	man	who	lived	for	eighty-three	years,	require	attention	in	chapters	of	their	
own.			Subjects	such	as	women	and	the	family,	race,	natural	rights	and	natural	law	are	familiar	in	
Jefferson	studies,	but	they	can	take	on	new	meaning	and	present	a	more	nuanced	and	layered	portrait	
when	re-examined	within	the	vast	body	of	Jefferson’s	legal	materials	and	activities	that	have	received	
little	or	no	attention	from	scholars.		The	present	study	seeks	in	these	materials	to	uncover	overlooked	
forensic	strategies	that	cloaked	or	disguised	the	reformist	strategies	and	agenda	that	have	eluded	
historical	examination.		

It	attempts	to	do	so	by	making	use	of	unpublished	and	scattered	legal	materials,	including	the	
unpublished	commonplace	notes	on	law	and	equity	that	Jefferson	kept	for	his	own	personal	reference	
and	which	reveal	his	careful	construction	of	legal	knowledge.			Equally	revealing	are	records	of	his	client	
contacts,	assembled	for	this	study	as	a	comprehensive	database	of	his	legal	practice,	including	
representation	in	adversary	proceedings	at	the	General	Court,	counsel	to	lawyers	handling	cases	at	the	
county	courts,	the	quieting	of	land	titles,	and	other	legal	services,	including	a	surprising	number	of	
slander	cases.		Numbering	well	over	one	thousand	items,	they	ranged	from	claims	of	land	speculators	to	
claims	of	middling	landholders	quieting	title;	from	colonial	dynasts	whom	he	served	on	retainer,	to	
clients	of	persons	of	color	held	in	servitude	who	sought	him	as	their	pro	bono	advocate	in	freedom	suits.	

These	sources	offer	challenges	as	well	as	opportunities.		Scholars	have	long	written	of	the	
founding	generation’s	desire	to	hide	motives	and	actions	from	each	other	and	to	enhance	their	
reputations	for	later	generations,	and	Jefferson’s	efforts	to	that	end	are	hardly	exceptional.80		
Confronting	his	public	writings	and	letters	intended	for	public	consumption	leads	us	to	such	a	body	of	
data	that	tempts	us	to	invert	Voltaire’s	remark	and	suggest	that	“History	is	only	a	pack	of	tricks	that	the	
dead	play	on	us.”81		Fortunately,	many	of	the	sources	that	are	the	basis	of	this	book	were	not	artfully	
crafted	to	influence	his	correspondents,	deceive	his	adversaries,	or	shape	the	opinions	of	future	readers,	
but	rather	were	produced	for	his	own	purposes	in	the	working	present	or	stockpiled	for	use	in	future	
struggles.		As	personal	notes	kept	of	legal	and	financial	affairs	for	his	own	use,	they	require	a	type	of	

                                                
79	Frederick	William	Maitland,	“A	Prologue	to	a	History	of	English	Law,”	Law	Quarterly	Review,	14	(1898),	13.	
80	For	recent	illuminating	work	on	this	work	see	Francis	D.	Cogliano,	Thomas	Jefferson,	Reputation	and	Legacy	
(Edinburgh,	2006);	and	Robert	M.	S.	McDonald,	Confounding	Father.	Thomas	Jefferson’s	Image	in	His	Own	Time	
(Charlottesville,	2016).	
81	His	comment	that	“History	is	only	a	pack	of	tricks	we	play	on	the	dead”	appears	in	a	letter	to	M.	de	Cideville,	9	
February	1757,	in	Oeuvres	complètes	de	Voltaire,	ed.	Louis	Moland		(52	vols.,	Paris,	1877-1885),	39:173.	
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decoding	different	from	that	usually	applied	to	his	writings,	but	one	which	takes	us	into	dimensions	of	
his	thinking	never	before	revealed.	Jefferson’s	copious	records	and	notes,	personal	musings,	and	paid	
opinions	together	can	reveal	–	often	unwittingly	--	many	familiar	features	of	his	personality	and	confirm	
much	of	what	we	already	know	about	him.		But	–	as	with	Monticello	--	there	is	more	to	be	found	in	
them	than	meets	the	eye.		As	Morton	Horwitz	writes,		

	
The	internal	discourse	of	a	field	represents	the	language	in	which	the	insiders	of	the	field	explain		
or	persuade	other	insiders.		In	law,	the	internal	perspective	may	use	concepts	like	precedent,	
analogy,	or	doctrine	to	explain	or	justify	an	outcome	that	a	historian	might	ascribe,	for	example,	
to	the	relative	power	of	the	groups	being	represented	by	the	parties.	

	
It	is	a	purpose	of	this	book	to	do	for	Jefferson	what	any	successful	legal	history	ought	to	do:	“to	translate	
the	internal	discourse	of	law	into	more	generally	accessible	policies	and	principles.”82	

Decoding	the	language	of	the	law	and	recognizing	its	forensic	purposes	can	engage	valid	
questions	rarely	posed	by	political	or	intellectual	historians.		Among	the	more	recurring	questions,	and	a	
central	one	in	this	study,	are	the	moral	dilemmas	–	often	dismissed	as	evasions	--	of	lawyers.83		It	has	
long	been	a	canon	of	legal	ethics	that	lawyers	have	an	obligation	to	represent	clients	whose	goals	they	
do	not	share,	and	the	tensions	inherent	in	that	relationship	were	especially	acute	in	a	society	where	the	
law	served	the	interests	of	a	slave	regime.		Scholars	have	long	analyzed	the	difficulties	of	the	judicial	
role,	but	Thomas	Jefferson	was	not	a	judge;	in	fact,	he	refused	judicial	appointment,	though	for	reasons	
we	cannot	state	with	certainty	--	political,	moral,	temperamental,	perhaps	even	financial.		“I	do	not	love	
difficulties,”	he	confessed.		“I	am	fond	of	quiet,	willing	to	do	my	duty,	but	irritable	by	slander	and	apt	to	
be	forced	by	it	to	abandon	my	post.”84		Nevertheless,	as	a	practitioner	he	could	not	escape	the	requests	
of	slaveholders	who	cared	little	for	their	lawyers’	personal	agendas	and	simply	wanted	to	win	their	
cases,	especially	in	a	small	legal	community;	the	General	Court	bar	that	Jefferson	joined	in	1767	included	
only	eight		other	members.85		As	lawyer	to	slaveholders,	as	their	elected	representative,	and	as	a	
slaveholder	himself,	Jefferson’s	loyalty	to	the	system	would	seem	to	be	irresistible,	and	a	reason	to	
retreat	behind	a	“mask	of	the	law”	that	cynically	elevated	professional	requirements	of	impersonality	
and	impartiality	over	moral	issues.		Judge	John	T.	Noonan,	Jr.,	has	offered	a	powerful	–	and,	I	would	
argue,	inaccurate	--	critique	of	the	purposes	served	by	the	mask	for	slaveholders	such	as	Jefferson,	
identifying	him	and	his	mentor	George	Wythe	as	exemplars	of	such	a	system:	“Rules	are	formalized	
repetition,”	he	writes,	removed	from	considerations	of	the	individual’s	humanity.	“They	enforce	a	
conformity	which	may	be	merciless	and	inhuman.”86			

Noonan’s	assessment	of	Jefferson’s	character	presents	but	one	facet	of	his	reputation,	as	stated	
by	a	contemporary,	for	being	“one	of	the	most	artful,	intriguing,	industrious,	and	double-faced	
politicians	in	all	America.”87		In	the	deadlocked	election	of	1800	Alexander	Hamilton	labeled	him	“crafty	
&	persevering	in	his	objects”	and	“not	scrupulous	about	the	means	of	success,	nor	very	mindful	of	
truth,”	traits	that	made	him	“a	contemptible	hypocrite.”		Hamilton	continued,	“He	is	as	likely	as	any	man	
I	know	to	temporize	–	to	calculate	what	will	be	likely	to	promote	his	own	reputation	and	advantage.”88		
                                                
82	Morton	J.	Horwitz,	“Transformation	I:	After	25	Years	Review	Symposium	on	the	25th	Anniversary	of	Horwitz's	
Transformation	I,	Law	and	Social	Inquiry,	28	(2003),	1157,	1158.	
83	Though	not	of	judges.		Bibliog	tk:	Cover,	Tushnet,	et	al.	
84	TJ	to	Abigail	Adams,	25	September	1785,	8ptj548.	
85	A	ninth	joined	at	the	same	time.		Dewey,	Lawyer,	2,	8.	
86	John	T.	Noonan,	Jr.,	Persons	and	Masks	of	the	Law.	Cardozo,	Holmes,	Jefferson,	and	Wythe	as	Makers	of	the	
Masks	(Los	Angeles,	2002),	19.		
87	John	Nicholas	to	George	Washington,	22	February	1798	[full	citation	tk]	
88	Hamilton	to	James	A.	Bayard,	16	January	1801	[full	citn	tk]	
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Given	the	durability	of	that	image,	it	is	important	that	we	recognize	in	it	an	outward	persona	that	he	
would	purposively	cultivate	as	a	practicing	lawyer,	whether	deliberately	adopted	as	a	posture,	as	
naturally	suited	to	his	own	personality,	or	as	both.		Jefferson	would	not	be	the	last	lawyer-politician	to	
be	accused	of	employing	“artful	disguises”89	to	advance	a	cause.		The	image	of	the	dissembling	lawyer	is	
an	old	and	venerable	one:		an	adroit	and	skillful	litigator,	he	would	have	recognized	the	comment	in	
More’s	Utopia,	where	“They	have	no	lawyers	among	them,	for	they	consider	them	as	a	sort	of	people	
whose	profession	it	is	to	disguise	matters	and	to	wrest	the	laws.”90	 But	rules	skillfully	applied	provided	
Jefferson	the	means	of	indirection	that	allowed	him	to	pursue	a	larger	object,	exploiting	his	hero	
Bacon’s	aphorism	that	“[t]he	rule	like	the	magnetic	needle,	points	to	the	law,	but	does	not	settle	it.”91	

Jefferson	was	simply	among	the	most	prominent	of	American	lawyer/politicians	to	do	so,92	and	
we	must	recognize	that	accusations	of	deceit	were	common	coin	in	political	debate	in	the	early	republic.		
We	should	be	aware	of	the	context	that	produced	such	accusations,	for	he	lived	in	an	era	of	tumultuous	
politics	and	rapidly	evolving	conceptions	of	moral	causation.		“Perhaps	never	in	Western	history,”	writes	
Gordon	Wood,	“have	the	issues	of	hypocrisy	and	sincerity	been	more	centrally	engaged,”	making	it	
difficult	for	contemporaries	to	determine	“the	extent	to	which	a	public	figure	could	legitimately	conceal	
his	motives.”93		New	Hampshire	Senator	William	Plumer,	a	political	enemy,	may	offer	us	the	most	useful	
way	of	understanding	Jefferson’s	motives	and	tactics.		After	noting	his	flaws	and	virtues	(with	a	grudging	
balance	in	favor	of	the	latter),	he	nonetheless	insisted,	“I	do	not	however	mean	to	insinuate	that	Mr.	
Jefferson	is	a	model	of	goodness.		He	has	too	much	cunning.”		For	Plumer,	Jefferson	embodied	a	truism:	
“Alas	man	is	himself	a	contradiction!”94			

Jefferson’s	“mask,”	rather	than	removing	humanity	from	the	law,	actually	provided	cover	for	
subversive	and	potentially	disruptive	forensic	argumentation	by	which	he	could	achieve	what	law	had	to	
do	while	presenting	it	as	what	the	law	was.		John	Adams,	who	also	practiced	law	many	years	before	his	
political	career,	had	no	trouble	discerning	his	rival’s	“representing	him[self]	to	be	disinterested”	or	as	
acting	on	principle	alone	when	he	detected	other	motives.95			But	unlike	the	combative	Adams,	who	
thrived	on	conflict,	Jefferson	preferred	rules	that	worked	“silently”	to	achieve	his	reformist	project.	  
                                                
89	Hamilton	(“Catullus”),	Gazette	of	the	United	States,	29	September	1792.			
90	Sir	Thomas	More,	Utopia	[date],	at	Project	Gutenberg,	www.gutenberg.org/files/2130/2130-h/2130-h.htm,	
accessed	18	August	2106.	
91	Bacon’s	Aphorism	#85	of	The	Advancement	of	Learning	is	cited	by	John	C.	Schwartz	and	Mortimer	D.	Page,	“On	
Bacon’s	Rules	and	Maximes	of	the	Common	Law,”	Law	Library	Journal,	76	(1983),	71.	
92	We	find	this	in	similarly	situated	lawyer/politicians.	Abraham	Lincoln	was	a	master	of	lawyerly	tactics,	able	to	
dissemble	when	necessary	or	artfully	mask	his	strategy.		Despite	the	image	we	have	of	the	folksy	Lincoln	telling	
humorous	or	bawdy	stories	to	colleagues	while	riding	circuit,	in	his	courtroom	demeanor	as	advocate	Lincoln	
carefully	crafted	what	lawyers	call	a	“legal	self”	whose	arguments	presented	an	earnestly	“dispassionate	image”	of	
head	over	heart	that	served	him	well.		“Affecting	a	paternalistic	attitude	toward	his	female	clients,”	writes	Brian	
Dirck,	“would	have	allowed	Lincoln	to	preserve	both	compassion	and	his	sense	of	distance	from	female	clients.		
The	point	here	was	not	necessarily	preservation	of	an	unequal	power	relationship	but	rather	a	desire	to	put	events	
that	were	normally	categorized	by	society	as	matters	of	the	heart	on	the	more	coolly	rational	plane	where	Lincoln	
did	his	best	work	and	where	he	was	most	comfortable.”		Brian	Dirck,	Lincoln	the	Lawyer	(Urbana,	2007),	71-72,	83,	
137.	
93	Gordon	S.	Wood,	“Conspiracy	and	the	Paranoid	Style:	Causality	and	Deceit	in	the	Eighteenth	Century,”	William	
and	Mary	Quarterly,	39	(1982),	422-23.		Wood	offers	John	Adams	as	a	prime	example	of	this	awareness,	citing	his	
comments	on	“the	Secret	Springs,	Motives,	and	Principles	of	human	Action,”	and	the	power	of	“Dissimulation.”		
94	William	Plumer,	William	Plumer’s	Memorandum	of	Proceedings	in	the	United	States	Senate,	1803-1807,	ed.	
Edmund	Somerville	Bryan	(New	York,	1923),	454.			
95	Adams	to	Benjamin	Rush,	September	1807,	[full	citation	tk].		Adams	affords	an	excellent	example	of	his	own	use	
of	such	lawyerly	tactics	to	cover	political	motives	in	his	defense	of	British	soldiers,	described	by	Hiller	Zobel,	the	
Boston	Massacre	(New	York,	1970).		
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Equity	and	“the	administration	of	justice	progressive	almost	in	equal		
pace	with	the	progress	of	commerce	and	refinement	of	morality”96	

	
It	was	in	equity	jurisprudence	that	Jefferson	found	the	principles	and	rules	that	would	provide	

practical	application	of	“the	laws	of	nature	&	of	nature’s	god”97	that	would	overcome	the	law’s	artificial	
“conformity	which	may	be	merciless	and	inhuman.”98		As	applied	in	courts	of	chancery,	equity	provided	
principles,	procedures,	and	remedies	unavailable	in	common	law	courts.		Equity,	it	has	been	said,	is	
more	easily	described	than	defined,	and	Conway	Robinson,	compiling	his	two-volume	Practice	of	Law	
and	Equity	in	the	Courts	of	Virginia	a	decade	after	Jefferson’s	death,	did	so	by	explaining,	“The	most	
general	description	of	a	court	of	equity	is,	that	it	has	jurisdiction	in	cases	where	a	plain,	adequate,	and	
complete	remedy	cannot	be	had	at	law.”		The	goal	was	that	“entire	justice,	ex	aequo		et	bono,”	be	
done.99		In	neither	substance	nor	procedure	was	equity	as	well	developed	as	the	common	law	(no	
chancery	reports	existed	until	late	in	the	sixteenth	century),	and	it	relied	heavily	on	maxims	that	
expressed	its	affinity	for	natural	justice,	making	equity	“the	mother	of	justice.”100		Jefferson	studied	
equity	under	his	mentor	George	Wythe,	appointed	in	1778	as	one	of	the	first	members	of	the	new	
commonwealth’s	High	Court	of	Chancery	and	an	important	reason	for	that	court’s	reputation	for	
“strength	of	moral	principle.”101		After	he	left	Wythe’s	tutelage,	Jefferson	pursued	his	study	of	equity	
avidly	and	with	his	typical	autodidactic	intensity.		Probing	deep	into	its	roots	and	purpose,	he	found	
confirmation	of	many	of	the	ideas	of	justice	he	had	developed	from	his	reading	in	natural	and	moral	
philosophy.		The	very	first	item	in	his	copy	of	Richard	Francis’s	Maxims	of	Equity	resonated	with	his	ideas	
on	the	reciprocity	of	rights:	“He	who	will	have	Equity	done	him	must	do	it	to	the	same	Person”;	the	sixth	
announced	equity’s	supplemental	role	in	providing	remedies	not	available	at	common	law:	“Equity	
suffers	not	a	Right	to	be	without	a	Remedy.”102			

In	his	continuing	process	of	self-education,	in	fact,	Jefferson	devoted	far	more	space	to	
commonplacing	equity	than	to	the	common	law,	and	foremost	among	his	copying	were	long	passages	
taken	almost	verbatim	from	Kames’s	Principles	of	Equity	--	which	constitute	half	of	his	enormous	Equity	

                                                
96	TJ	to	Phillip	Mazzei,	November	1785,	9ptj69.	
97	“Jefferson’s	`original	Rough	draught’	of	the	Declaration	of	Independence,”1ptj423.	
98	Noonan,	Masks,	19	(“merciless”).	The	most	notable	contribution	to	the	place	of	equity	in	Jeffersonian	
jurisprudence	is	Peter	Charles	Hoffer,	The	Law’s	Conscience.	Equitable	Constitutionalism	in	America	(Chapel	Hill,	
1990).			Hoffer	makes	a	compelling	case	that	the	Declaration	of	Independence,	with	its	invocation	of	“the	laws	of	
nature	&	of	nature’s	god,”	takes	the	form	and	substance	of	a	bill	in	equity.		Maurizio	Valsania,	though	not	dealing	
explicitly	with	Jefferson’s	work	in	law	or	equity,	provides	one	of	the	most	insightful	and	useful	recent	studies	of	
Jefferson’s	philosophy	of	human	nature	that	it	rested	on.		Nature’s	Man.	Thomas	Jefferson’s	Philosophical	
Anthropology	(Charlottesville,	2013).			
99	Conway	Robinson,	ed.,	The	Practice	of	Law	and	Equity	in	the	Courts	of	Virginia	(2	vols.,	Richmond,	1832-39),	2:	1.	
100	The	connection	with	natural	law	is	shown	in	R.	H.	Helmholz,	Natural	Law	in	Court.		A	History	of	Legal	Theory	in	
Practice	(Cambridge,	MA,	2015),	38.	
101	Henry	Clay,	a	student	of	Wythe’s,	made	this	comment	in	his	“Memoir	of	the	Author”	in	George	Wythe,	
Decisions	of	Cases	in	Virginia,	by	the	High	Court	of	Chancery,	with	Remarks	Upon	Decrees,	by	the	Court	of	Appeals	
(Richmond,	1852),	xiii.	
102	Richard	Francis,	Maxims	of	Equity	collected	from,	and	proved	by	Cases,	out	of	the	Books	of	the	Best	Authority	in	
the	High	Court	of	Chancery	(London,	1739),	“A	List	of	the	Following	Maxims,”	n.p.	[Sowerby	#1721]	
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Commonplace	Book.103		Jefferson	looked	to	equity	despite	a	long	tradition	of	distrust	of	chancery	and	its	
potential	for	judicial	abuse	of	authority	in	construing	the	law	broadly;	moreover,	its	procedures	–	such	
as	its	secrecy,	single-issue	pleading,	and	lack	of	a	jury	--	added	to	suspicions.		As	a	student	of	England’s	
“history	of	the	struggles	between	the	ordinary,	or	common	law	courts,	and	the	court	of	equity	or	
Chancery,”	he	was	well	aware	of	the	employment	of	chancery	as	an	instrument	of	prerogative.104		In	an	
oft-cited	letter	to	Phillip	Mazzei	in	1785	he	warned	of	“the	dangers	apprehended	from	a	court	of	
Chancery”	and	its	construing	laws	equitably	–	that	is,	by	departing	from	their	text	“to	render	[law]	more	
incertain	under	pretence	of	rendering	it	more	reasonable.”		He	wrote	to	Mazzei	of	England’s	
chancellors:	“Antiently	indeed,	before	the	improvement	or	perhaps	the	existence	of	the	court	of	
Chancery,	they	allowed	themselves	greater	latitude,	extending	the	provisions	of	every	law	not	only	to	
the	cases	within	it’s	letter,	but	to	those	also	which	came	within	the	spirit	and	reason	of	it.	This	was	
called	the	equity	of	the	law.”105				

What	concerned	Jefferson,	however,	and	what	he	emphasized	in	that	letter,	was	not	equity	
itself,	but	rather	the	attempt	to	import	equitable	rules	into	common	law	courts	and	“to	persuade	the	
courts	of	Common	law	to	revive	the	practice	of	construing	their	text	equitably.”		This	“very	unexpected	
revolution”	wrought	by	Lord	Mansfield	(“a	man	of	the	clearest	head	and	most	seducing	eloquence”)	in	
English	common	law	courts	and	“admirably	seconded	by	the	celebrated	Dr.	Blackstone,	a	judge	in	the	
same	department,”	would	be	“worse	than	running	on	Scylla	to	avoid	Charybdis.”106			

With	independence,	however,	the	jurisdictional	and	procedural	rules	governing	equity	were	
confined	to	a	new	separate	court	of	chancery,	preventing	the	“praetorian	discretion”	that	once	had	
allowed	common	law	judges	“to	wander”	and	“extend	the	operation	of	laws	beyond	those	cases	which	
are	clearly	within	the	intention	of	the	legislators.”107		Moreover,	chancery	had	been	made	subject	to	
rules	that	curbed	many	of	its	abuses	of	procedure	and	substance.		Jefferson	found	these	rules	in	the	
works	of	Francis	Bacon,	whom	he	admired	as	“one	of	the	three	greatest	men	who	ever	lived,	without	
any	exception.”108		Bacon’s	volume	of	Ordinances	in	Chancery	was	the	first	significant	contribution	to	the	
control	of	chancery	that	made	it	less	of	the	dangerous	instrument	of	power	and	more	the	flexible	agent	
of	justice	that	Jefferson	sought.		Unlike	the	judicially	contrived	facts	of	the	legal	fiction,	the	rules	of	
equity	allowed	Bacon	to	state,	on	becoming	chancellor,	“I	mean	to	walk	in	the	light,	so	that	men	may	
know	where	to	find	me.”109	

                                                
103	The	Legal	Commonplace	Book	contains	905	entries,	many	of	which	are	passages	from	political	philosophy	in	
addition	to	the	legal	matters;	the	Equity	Commonplace	Book	has	2018	items,	devoted	to	chancery	cases.		
104	See,	for	example,	Amalia	D.	Kessler,	“Our	Inquisitorial	Tradition:	Equity	Procedure,	Due	Process,	and	the	Search	
for	an	Alternative	to	the	Adversarial,”	Cornell	Law	Review,	(2005),	1181.	
105	TJ	to	Phillip	Mazzei,	November	1785.		The	full	letter	is	at	9ptj67-71.					
106	TJ	to	Mazzei,	9ptj68.	
107	TJ	to	Mazzei,	9ptj71.		The	same	judges	of	the	colonial	General	Court	heard	cases	in	both	common	law	and	
equity,	though	they	did	so	separately,	devoting	the	first	five	days	of	their	twenty-four-day	sessions	to	equity.		The	
two	sides	were	separated	in	1778	and	remained	so	until	1831.			Dewey,	Lawyer,	19.		W.	Hamilton	Bryson,	“The	
Merger	of	Common-Law	and	Equity	Pleading	in	Virginia,”	University	of	Richmond	law	Review	(3006),	76-84.	
108	Along	with	Newton	and	Locke.	TJ	to	John	Trumbull,	15	February	1789,	14ptj561.	
109	Francis	Bacon,	Ordinances	Made	by	the	Lord	Chancellor	Bacon,	For	the	Better	and	More	Regular	Administration	
of	Justice	in	Chancery	(circa	1618).		Bacon’s	authorship	is	open	to	doubt,	though	contemporaries	believed	it	to	be	
his	work,	and	his	contributions	to	it	are	well	accepted.		It	can	be	found	in	The	works	of	Francis	Bacon,	ed.	James	
Spedding,	Robert	Leslie	Ellis,	and	Douglas	Denon	Heath	(14	vols.,	London,	1861-1879),	7:	57-74.		Daniel	Coquillette,	
Francis	Bacon	(Stanford,	1992)	is	the	best	account	of	Bacon’s	life	and	the	most	reliable	analysis	of	his	works.		
Bacon’s	comment	on	becoming	chancellor	is	cited	at	206.			



20	
	

Equity	provided	Jefferson	with	the	“infusion	of	moral	principles”110	he	sought	to	strengthen	
many	of	his	opinions,	and	in	his	equity	commonplace	book	he	listed	various	examples	of	the	“Injustice	of	
Common	Law”	111	where	“Equity	…	impelled	by	a	principle	of	justice,	corrects	or	mitigates	the	rigor	of	
the	common	law.”112		Contrary	to	Blackstone’s	denial	of	Kames’s	claim	“that	it	is	the	business	of	a	court	
of	equity	in	England	to	abate	the	rigour	of	the	common	law,”113	Jefferson	praised	equity	to	Philip	
Mazzei:	

	
If	in	the	progress	of	commerce,	and	of	the	developments	of	moral	duties	the	same	case	is	
presented	so	often	that	the	Chancellor	can	seize	certain	leading	features	which	submit	it	to	a	
general	description,	and	shew	that	it	is	a	proper	object	for	the	application	of	some	moral	rule,	
here	is	a	new	class	of	cases	formed,	and	brought	within	the	regular	relief	of	the	court	of	
Chancery,	which	thus	continues	the	administration	of	justice	progressive	almost	in	equal	pace	
with	the	progress	of	commerce	and	refinement	of	morality.114	
	
Jefferson	never	abandoned	his	belief	in	its	importance	as	an	instrument	of	legal	progress:	

“[T]the	only	natural	improvement	of	the	common	law,”	he	wrote	to	Judge	John	Tyler	in	1812,	“is	thro’	
it’s	homogeneous	ally,	the	Chancery,	in	which	new	principles	are	to	be	examined,	concocted,	and	
digested.”	He	also	retained	his	conviction	that	limitation	of	equity	to	a	separate	court	in	Virginia	
effectively	barred	its	intrusion	into	the	common	law	courts.		So	strongly	did	he	believe	in	this	separation	
that	he	parted	company	with	Kames,	who	approved	of	a	“court	that	judges	of	both”	in	Scotland.115		
Jefferson	preferred	that	whenever	chancery	demonstrated	the	usefulness	of	such	“new	principles”	the	
legislature	should	enact	a	statute	to	bring	them	into	the	common	law	courts:		“when	by	repeated	
decisions	&	modifications	they	are	rendered	pure	&	certain,	they	should	be	transferred	by	statute	to	the	
courts	of	common	law,	&	placed	within	the	pale	of	juries.”116	

Equity	served	a	forensic	purpose	for	Jefferson:	if	he	could	convince	a	court	that	the	narrowly	
construed	language	of	a	statute	did	not	apply	to	the	particular	facts	of	a	case	and	thus	failed	to	
accomplish	the	intent	of	its	framers,	he	could	argue	that	the	court	should	follow	natural	law	as	a	type	of	
default	to	address	the	resulting	“instances	of	injustice	left	without	remedy	by	the	courts	adhering	to	the	
letter”	of	the	law.		Chancery,	he	could	argue,	might	then	extend	the	reach	of	the	statute	to	give	effect	to	
the	intent	of	the	law	even	if	not	expressly	provided	for.		He	made	careful	note	of	such	instances	in	his	
equity	commonplace	book,117	but	also	in	the	attention	he	gave	it	in	his	collection	of	Virginia	Reports	–	
collected	as	a	casebook	intended	for	future	lawyers	–	to	stratagems	directing	a	“side	wind”	of	implied	
intent	or	effecting	a	“virtual	repeal”	of	a	statute	to	achieve	an	intended	outcome	not	explicitly	enacted,	
even	the	emancipation	of	a	slave.	118		In	his	commonplacing	of	English	equity	decisions	we	find	him,	for	

                                                
110	Dumbauld,	“Equity	Commonplace	Book,”	1263.	
111	Equity	Commonplace	Book,	Entry	#1131.	
112	Equity	Commonplace	Book,	Entry	#1077.	
113	3	Comm.	430.	
114	TJ	to	Mazzei,	November	1785,	9ptj69	
	
115	Kames	discuses	both	sides	of	the	question	of	“Whether	common	law	and	equity	ought	to	be	committed	to	the	
same	or	to	different	courts”	in	Principles	of	Equity,	Lobban	ed.,	30-34.	
116	TJ	to	John	Tyler,	17jun12,	5rsptj136.	
117	Edward	Dumbauld,	“Thomas	Jefferson’s	Equity	Commonplace	Book,”	Washington	and	Lee	Law	Review,	48	
(1991),	1257-70.	
118	Thomas	Jefferson	Randolph,	comp.,	Reports	of	Cases	Determined	in	the	General	Court	of	Virginia.	From	1730,	to	
1740;	and	From	1768,	to	1772	(Richmond,	1829).		See	his	transcript	of	the	argument	he	heard	in	Robin	v.	
Hardaway	(1772),	109,	121	(argument	by	Thomson	Mason).	
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example,	taking	note	of	an	argument	that	supplied	additional	words	(“without	issue”)	not	in	a	
settlement	document	because	“the	intent	of	the	testator	was	to	provide	for	the	issue	in	obedience	to	
the	law	of	nature.”119		As	will	be	seen,	he	extracted	numerous	precedents	which,	to	cite	another	
example,	provided	chancery	with	the	authority	to	order	delivery	of	a	bond	because	“it	is	against	the	law	
of	nature	to	prohibit	a	son	from	cherishing	his	mother.”120			

As	a	skilled	practitioner,	Jefferson	was	not	unaware	that	equitable	procedures	and	remedies	
unavailable	at	common	law	made	chancery	an	attractive	forum	for	useful	alternative	courtroom	
strategies	even	in	the	absence	of	an	obvious	moral	dimension,	and	he	was	not	reluctant	to	use	them.		
Chancery	might	follow	conscience,	but	it	also	provided	a	host	of	instrumentally	useful	rules	that	had	
developed	over	the	past	century,	and	his	mastery	of	those	rules	offered	his	clients	the	benefits	of	
removing	causes	from	the	common	law	side	of	the	General	Court	and	filing	them	in	chancery	where	
equity	provided	a	rationalizing	“mask”	with	which	to	obtain	the	procedural	advantages	of	a	chancery	
court	and	effect	true	justice.			

Jefferson’s	forensic	tactics	opposing	slavery	stand	as	a	prime	example	of	his	preference	for	
indirection,	and	throughout	his	career	we	see	him	opting	for	gradualism	and	amelioration	over	action	
regarding	emancipation.121		Jefferson’s	ameliorist	gradualism	may	have	served	him	as	a	convenient	
excuse	for	avoiding	the	costly	personal	or	political	commitment	to	emancipation,	and	there	is	much	to	
support	that.122		And	yet,	the	quiet	of	his	study	and	the	array	of	authority	of	his	library	offered	him	a	
temperamentally	more	agreeable	path	to	his	goals:	the	General	Court	and,	especially,	the	High	Court	of	
Chancery	–	known	for	the	intricacy	of	written	pleading	in	equitable	jurisprudence	--	allowed	him	to	
exploit	his	strengths.		Quite	simply,	in	the	courtroom	he	was	in	his	element	and	could	act	as	a	scholar,	
while	on	the	floor	of	the	Burgesses	he	had	to	summon	the	skill	of	the	orator	that	he	could	never	be.		
What	he	saw	as	a	new	legislator	when	he	seconded	Richard	Bland’s	bill	for	a	moderate	reform	of	slavery	
offered	a	lesson:		Bland,	“one	of	the	oldest,	ablest,	and	most	respected”	of	the	Burgesses,	he	recalled,	
was	“denounced	as	an	enemy	to	his	country,	&	was	treated	with	the	grossest	indecorum”	for	his	
efforts.123			

We	soon	find	Jefferson	turning	his	efforts	from	the	legislature	to	the	courtroom,	where	he	made	
a	learned	case	to	plead	the	equity	of	a	stature	and	argue	that	the	true	intent	of	a	statute	being	enforced	
to	keep	his	client	in	servitude	was	a	narrow	one	that	did	not	apply	to	the	facts	at	issue.		Therefore,	as	
will	be	seen	when	we	examine	the	case	more	closely	in	Chapter	Six,	the	court	had	to	follow	“the	law	of	
nature,”	and	

	
Under	the	law	of	nature,	all	men	are	born	free,	everyone	comes	into	the	world	with	a	right	to	
his	own	person,	which	includes	the	liberty	of	moving	and	using	it	at	his	own	will.		This	is	what	is	

                                                
119	Equity	Commonplace	Book,”	Entry	#642.	
120	Equity	Commonplace	Book,”	Entry	#177.	
121	Scholars	have	cited	many	examples.	John	C.	Miller,	The	Wolf	by	the	Ears.		Thomas	Jefferson	and	Slavery	(New	
York,	1977),	37-40.		Merrill	Peterson	writes	that	“Jefferson’s	views	favorable	to	emancipation	evinced	either	cruel	
hypocrisy	or	speculative	delusion.”		Merrill	Peterson	Thomas	Jefferson	and	the	New	Nation.	A	Biography	(New	
York,	1970),	637,			
	
122	Christa	Dierkesheide	offers	a	brilliant	analysis	of	the	ambiguities	of	amelioration	within	the	debate	over	slavery,	
showing	how	it	served	to	excuse	and	justify	the	continuation	of	slavery	as	well	as	to	attack	its	inhumanity	and	
justify	its	abolition.		See	Amelioration	and	Empire.	Progress	and	Slavery	in	the	Plantation	Americas	(Charlottesville,	
2014).	
123	TJ	to	Edward	Coles,	25	August	1814,	7rsptj603.	
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called	personal	liberty,	and	is	given	him	by	the	author	of	nature,	because	necessary	for	his	own	
sustenance.124	
	

The	natural	justice	he	could	reach	for	in	equity	thus	became	one	of	Jefferson’s	many	“masks”	–	and	a	
very	beneficial	one	at	that	--	which	empowered	him	as	a	reformer	as	fully	as	it	has	hidden	him	from	
historical	analysis	and	prevented	a	proper	appreciation	of	how	he	was	actually	using	the	law.		It	allowed	
him	to	deny	the	authority	of	an	oppressive	positive	law	and,	as	nature’s	advocate,	to	assert	the	law	of	
nature	as	a	default	authority	sanctioned	by	English	jurisprudence.		Confident	that	there	existed	a	natural	
moral	order	that	he	could	discover	through	the	use	of	reason,	he	believed	it	his	task	to	bring	the	laws	of	
man	into	conformity	with	the	orderly	normative	framework	of	nature	as	he	understood	it.		Jefferson	
drew	heavily	on	existing	natural	law	theory,	and	any	claim	to	his	originality	(or	consistency)	as	a	thinker	
in	that	field	would	be	a	weak	one.		Nonetheless,	his	contribution	shared	a	quality	with	that	of	other	
influential	law	reformers:	it	inserted	into	the	seamless	web	of	the	law	elements	that	gained	force	from	
their	conjunction	with	existing	principles	and	strengthened	the	corpus	as	a	whole.125			

The	Enlightenment	provided	him	with	the	substance	of	reform	as	well	as	a	method	–	reason	–	to	
discover	it.		In	that,	he	was	like	so	many	figures	–	Montesquieu	and	Rousseau	in	France,	or	Bentham	in	
Britain	--	each	seduced	by	a	different	version	of	what	Daniel	Boorstin	has	called	the	“rationalist	fallacy	of	
attempting	to	discover	a	reasoned	coherence	in	the	philosophy	of	any	age."126		Following	Grotius	and	
Pufendorf,	two	of	the	most	influential	advocates	and	popularizers	of	natural	law	in	the	early	modern	
era,	and	adopting	the	Scots	common	sense	moral	philosophers,	Jefferson	embraced	a	view	of	mankind	
as	inherently	sociable,	endowed	by	nature	with	a	moral	sense.		Jefferson	trusted	his	ability	to	discover	
the	rules	best	suited	to	further	the	natural	harmony	of	his	society,	but	each	society	had	to	find	its	own	
moral	compass	based	on	its	own	social	nature.		Reason,	uncorrupted	by	“lawcraft”	or	“priestcraft,”	he	
was	confident,	would	provide	an	objective	basis	of	discovery	that	conformed	to	the	new	scientific	
principles	that	gave	shape	to	nature	–	and,	of	course,	confirm	his	own	ideas	about	nature,	man,	and	

                                                
124	Howell	v.	Netherland,	in	Randolph,	Reports,	92.		Contrast	this	line	of	reasoning	with	that	applied	by	John	
Marshall	in	his	1825	opinion	in	The	Antelope:	“Now	the	slave	trade	is	not	contrary	to	the	natural	law	of	nations,	
because,	until	recently,	it	was	universally	tolerated	and	encouraged.	It	is	not	contrary	to	the	positive	law	of	
nations;	because	there	is	no	general	compact	inhibiting	it;	and	nothing	is	more	certain,	than	that	the	usage,	or	
compact,	even	of	a	majority	of	nations,	cannot	produce	rights	or	obligations	among	others.”	23	U.S.	66,	90	(1825).		
In	choosing	which	law	to	apply	to	the	question	of	the	case	at	hand,	as	to	whether	the	enslaved	who	were	captured	
along	with	the	ship	would	be	freed,	Marshall	reasoned:	“Whatever	might	be	the	answer	of	a	moralist	to	this	
question,	a	jurist	must	search	for	its	legal	solution,	in	those	principles	of	action	which	are	sanctioned	by	the	usages,	
the	national	acts,	and	the	general	assent,	of	that	portion	of	the	world	of	which	he	considers	himself	as	a	part,	and	
to	whose	law	the	appeal	is	made.”	23	U.S.	66,	121.		It	should	be	observed,	however,	that	“while	Marshall	
condoned	the	slave	trade	under	international	law,	he	ended	up	releasing	more	Africans	aboard	the	captured	slaver	
than	the	lower	courts	had	by	viewing	the	evidence	establishing	title	to	the	Africans	in	the	light	least	favorable	to	
the	alleged	owners.”		Note,	“International	Norms	and	Politics	in	the	Marshall	Court’s	Slave	Trade	Cases,”	Harvard	
Law	Review,	1184	(2015).	
	
125	On	the	enduring	force	of	this	process,	Lloyd	L.	Weinreb,	Natural	Law	and	Justice	(Cambridge,	MA,	1987),	12,	
observes,	“The	vitality	of	contemporary	natural	law	theories	is	due	to	their	insistence	on	an	objectively	valid	moral	
order.”		
126	Daniel	J.	Boorstin	identifies	this	trait	in	Blackstone,	in	The	Mysterious	Science	of	the	Law.	An	Essay	on	
Blackstone’s	COMMENTARIES	Showing	how	Blackstone,	Employing	Eighteenth-century	Ideas	of	Science,	Religion,	
History,	Aesthetics,	and	Philosophy,	made	of	the	law	at	once	a	Conservative	and	a	Mysterious	Science	(repr,	Bo,	
1958	[HUP,	1941]),	5.	
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society.		Nature	made	its	differences	obvious	and	rational,	revealing	them	though	Linnaeus’s	biological	
classification	or	Lavoisier’s	periodic	table.	

Confidence	in	the	rightness	of	his	own	understanding	of	a	normative	natural	order	reveals	most	
clearly	the	defects	of	his	own	virtues.127		His	natural	moral	order	was	deeply	hierarchical,	indeed	
unapologetically	paternalistic.		In	that,	it	was	typical	of	the	century	in	which	he	lived,	an	age	when	
“equality”	had	a	much	more	limited	application	than	the	totalizing	concept	it	was	to	become	in	the	next	
century.		Paternalism	was	the	enlightened	agent	of	a	benevolent	hierarchy,	conferring	power	and	
justifying	actions	that	we	can	accept	in	one	setting	yet	deplore	in	another.		American	society	has	never	
fully	abandoned	what	Rogers	Smith	aptly	calls	“ascriptive	inegalitarian	arrangements”	based	on	
assumptions	of	genetic,	racial,	or	gender	inferiority	which,	even	when	reformed,	often	yield	to	new	
systems	“recapturing	some	desired	features	of	older	ones.”128		Typical	of	Jeffersonian	reform	was	a	
public	obligation	to	educate	poor	white	children,	of	whom	twenty	boys	would	be	annually	“raked	from	
the	rubbish”	and	given	a	chance	to	advance	their	status	and	join	the	natural	aristocracy.129		Jefferson’s	
women	had	a	protected	“natural”	place	in	the	family,	but	were	denied	one	in	the	public	sphere.				

“Some	modification	of	the	rights	of	both	parties	is	required”	in	equity,	wrote	Conway	Robinson,	
along	with	“some	restraints	on	one	side	or	the	other,	and	some	peculiar	adjustments,	either	present	or	
future,	temporary	or	perpetual.”				Robinson	could	report	that	equity	had	been	“greatly	enlarged	by	
statute”	in	Virginia,	especially	in	matters	of	domestic	relations.130		English	law	relegated	“women,	
children,	and	idiots”	to	a	lesser	status,	and	Virginia	law	did	little	to	change	that,	but	Jefferson’s	own	
family	included	more	than	its	share	of	the	mentally	challenged	who	required	the	attention	of	
benevolent	patriarchy:	his	sister	Elizabeth,	who	drowned	crossing	the	Rivanna	River,	was	described	by	
someone	who	knew	her	well	as	“feeble	minded,	if	not	an	idiot,”	and	a	cousin	named	Thomas	Jefferson	
was	declared	a	“lunatick”	under	the	care	of	a	guardian.131		His	daughter	Maria	(“Polly”)	contracted	
typhus	in	France	and	“was	for	many	weeks	Deaf	and	stupid,”	her	sister	recalled;	“indeed	I	do	not	think	
her	mind	ever	recovered	entirely	from	it,	having	always	retained	a	torpor	of	the	intellect	which	I	thought	
was	not	natural	to	her.”132		His	accounts	reveal,	too,	the	close	attention	he	gave	to	managing	the	affairs	
of	his	feckless	brother	Randolph.		The	legal	powers	given	to	guardians	and	parents	–	and,	for	that	
matter,	masters	of	the	enslaved	–	brought	with	them	a	duty	of	benevolence:	God	had	“formed	us	moral	
agents	…	that	we	may	promote	the	happiness	of	those	with	whom	he	has	placed	us	in	society,	by	acting	
honestly	towards	all,	benevolently	to	those	who	fall	within	our	way….”133	

His	clients’	race,	gender,	economic	status,	or	other	markers	of	inferiority	may	have	denied	them			
republican	citizenship,	but	equity	recognized	inequality	and	a	hierarchy	of	relationships	involving	the	
moral	“duty”	of	those	with	powers	over	others	to	exercise	the	benevolent	paternalism	he	believed	
incumbent	on	him	as	a	white	male	at	the	head	of	an	extensive	“family”	of	blood	and	ownership	at	
Monticello.		Equitable	justice	placed	him	at	the	center	of	an	enlarged	sphere	of	moral	concern	governed	

                                                
127	W.	S.	Holdsworth	similarly	applies	Bentham’s	single-minded	devotion	to	a	unifying	concept	as	a	means	of	
understanding	him,	in	“Bentham’s	Place	in	English	Legal	History,”	California	Law	Review,	28	(1940),	568-86.	
	
128	Rogers	Smith,	Civic	Ideals.		Conflicting	Visions	of	Citizenship	in	U.	S.	History	(New	haven,	1997),	9.		
129	“Notes	On	Virginia,”	Query	XIV,	LofA,	272.	
130	Conway	Robinson,	ed.,	The	Practice	of	Law	and	Equity	in	the	Courts	of	Virginia	(2	vols.,	Richmond,	1832-39),	2	(.	
131	Kern,	Shadwell,	53	(Elizabeth);	TJ	LoC	ms	(Thomas).	
132	Marthat	Jefferson	Randolph	to	Ann	C.,	Morris,	16	May	1827,	in	Smith-Houston-Morris-Ogden	Family	Papers,	
American	Antiquarian	Society,	tjrs.monticello.org/letter/1092,	consulted	4	August	2016.	
133	TJ	to	Miles	King,	26	September	1814,	7rsptj704.		Kames	noted	how	“the	virtue	of	benevolence	is	by	various	
connections	converted	into	a	duty;	and	that	the	duties	of	this	kind,	being	neglected	by	the	common	law,	are	
enforced	by	a	court	of	equity.”	Principles	of	Equity,	ed.	Lobban,	74.	
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by	“l’obligation	naturelle.”134		Jefferson’s	confidence	in	mankind’s	benevolent	impulses	might	be	but	one	
more	example	of	self-serving	rationalization,	but	it	also	may	be	seen	as	one	of	the	many	defects	
inherent	in	any	virtue.		Even	if	it	was	delusion,	it	was	the	obverse	side	of	an	Enlightenment	devotee’s	
overweening	self-confidence	in	the	ability	of	reason	to	reveal	an	all-explanatory	unifying	theory	of	
benevolent	nature	as	the	basis	for	his	republic	of	law.		In	practice,	it	must	be	admitted,	Jefferson’s	
application	of	“reason	and	nature”	to	law	could	be	more	opportunistic	than	theoretically	rigorous,	and	it	
simultaneously	embraced	elements	of	both	natural	law	and	positivism	that	cannot	be	reconciled	in	
today’s	discourses	of	rights.		At	the	very	least,	he	would	be	stung	by	one	of	Benjamin	Franklin’s	maxim	
but	unable	to	refute	it:	“So	convenient	a	thing	to	be	a	reasonable	creature,	since	it	enables	one	to	find	
or	make	a	reason	for	every	thing	one	has	a	mind	to	do.”135	

	
“Justice	is	the	fundamental	law	of	society.”136	

	
This	book	is	not	an	essay	in	historical	jurisprudence	nor	analytic	philosophy,	but	rather	a	study	

of	Jefferson’s	application	of	various	aspects	of	Enlightenment	philosophy	to	the	practical	tasks	of	what	
he	had	“a	mind	to	do”	through	the	science	and	practice	of	law.137		To	be	sure,	Jefferson	used	the	law	as	
an	instrument	of	control	in	a	world	of	his	own	social	construction,	where	“nature”	or	“morality”	
provided	the	grounds	for	“justice”	that	we	find	today	in	“public	policy”	or	“the	public	interest.”		Even	so,	
his	“masks”	served	the	forensic	purpose	of	advancing	an	agenda	of	change	by	giving	effect	to	the	better	
moral	impulses	of	mankind	based	on	“duty”	or	the	pursuit	of	“justice”	–	both	terms	that	he	used	
innumerable	times.		Jefferson	invoked	such	terms,	much	as	he	did	with	“rights”	or	“happiness,”138	
without	the	analytic	rigor	that	political	philosophers	or	jurisprudents	prefer,	but	his	meaning	becomes	
clear	in	the	ways	we	see	him	using	them.						

By	bringing	Jefferson	the	practicing	lawyer	into	conversation	with	Jefferson	the	political	theorist	we	
can	make	more	sense	of	the	apparent	contradictions	or	inconsistencies	that	seem	so	patently	obvious	in	
his	handling	of	such	a	term	as	“rights.”		Understanding	his	lawyerly	use	of	“rights	talk”	reveals	a	trait	
apparent	in	other	aspects	of	his	life,	namely,	his	intense	interest	in	the	practical	as	well	as	the	
theoretical.		We	see	this	in	his	design	for	Monticello,	where	he	confessed	that	“my	essay	in	Architecture	
has	been	so	much	subordinated	to	the	law	of	convenience,”139	as	well	as	in	his	belief	that	Jenner’s	
“discovery	of	the	vaccine	inoculation”	was	of	greater	significance	than	Harvey’s	“discovery	of	the	
circulation	of	the	blood.”		The	latter,	he	stated,	“was	a	beautiful	addition	to	our	knowledge	of	the	animal	

                                                
134	Legal	Commonplace	Book,	entry	#795.	
135	Franklin,	“Autobiography,”	[page	tk]	
136	TJ	to	Samuel	Du	Pont	de	Nemours,	24	April	1816,	9rsptj400.	
137	Jefferson’s	philosophy	of	law,	therefore,	does	not	translate	well	into	the	categories	of	the	twenty-first	century.	
Despite	his	commitment	to	natural	law	with	morality	at	its	core,	for	example,	at	times	his	agenda	seems	equally	a	
product	of	positivism,	thus	joining	two	doctrines	commonly	seen	today	as	incompatible.		Nevertheless,	despite	its	
origins	in	natural	law,	one	can	see	his	articulation	of	communitarian	morality,	social	justice	goals,	and	concepts	of	
the	rule	of	law	thriving	in	contemporary	positivism.		For	an	excellent	recent	example,	see	Frank	Lovett,	A	Republic	
of	Law	(Cambridge,	2016).	
138	Helo	observes,	“Although	he	could	consider	individual	human	happiness	as	a	very	`aim	of	life,’	he	never	defined	
happiness.”	Jefferson’s	Ethics,	31.			What	he	meant	by	the	“pursuit	of	happiness,”	therefore,	has	become	a	
scholarly	pursuit	in	its	own	right.	
139	TJ	to	Latrobe,	10	October	1809,	1rsptj595.		Jefferson’s	recourse	to	practical	“convenience”	in	his	architecture	is	
examined	in	this	book’s	Prologue.	
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economy,”	but	it	had	not	produced	“any	great	amelioration”	of	the	human	condition.140		For	all	his	
reading	in	political	philosophy,	he	was	not	always	comfortable	with	its	“metaphysical”	dimension,	
admitting	to	Adams,	“I	am	not	fond	of	reading	what	is	merely	abstract,	and	unapplied	immediately	to	
some	useful	science.”141			

We	must,	therefore,	be	careful	not	to	raise	his	theoretical	engagement	with	rights	to	such	a	level	of	
abstraction	that	rights	conflict	with	one	another	and	suggest	incoherence.		Jefferson,	despite	–	or,	
perhaps,	because	of	–	his	wide	reading,	did	not	allow	theoretical	purity	to	interfere	with	his	republican	
project.	142		As	his	architecture	followed	a	“law	of	convenience”	and	his	selections	from	the	Bible	
emphasized	practical	morality,	his	legal	thought	and	practice	demonstrate	the	more	practical	goal	of	
justice.		First	on	his	list	of	“the	essential	principles	of	our	Government”	announced	in	his	first	inaugural	
address	was	“[e]qual	and	exact	justice	to	all	men.”143		Stephen	Conrad	is	surely	correct	in	warning	us	not	
to	try	to	impose	analytical	consistency	on	“Jefferson’s	vision	–	or,	more	accurately,	his	multiple,	complex	
visions	–	of	rights”	that	can	distract	us	from	critically	examining	the	purposes	to	which	Jefferson	put	
them,	such	as	the	achievement	of	“justice.”		Conrad	puts	Jefferson’s	“rights	talk”	into	perspective	by	
pointing	out	how	eclectic	it	was;	in	a	single	document	Jefferson	deployed	such	analytically	distinct	
concepts	as	“the	common	rights	of	mankind,”	“the	natural	and	legal	rights	of	Americans,”	“the	rights	of	
the	British	Empire	in	general,”	as	well	as	“constitutional	rights.”144		To	this	we	could	add	from	the	Notes	
on	Virginia	his	references	to	“the	rights	of	natural	subjects,	as	if	born	and	abiding	in	England”	(Query	
XIII),		“essential	rights,	by	a	solemn	convention”	of	1651	(Query	XIII),	“our	rights	natural,	conventional	
and	chartered”	(Query	XIII),	“common	right”		(Query	XIII),	“religious	rights”	(Query	XVII),	“rights	of	
conscience”	(Query	XVI),	and	“public	rights”	(Query	XXIII).				

We	must	keep	Jefferson	firmly	in	place	within	an	age	of	multiple	discourses	on	rights	claimed	by	
individuals,	nations,	peoples,	races,	legislatures,	monarchs,	and	corporations,	and	as	articulated	in	
charters,	manifestoes,	treatises,	judicial	opinions,	and	legislation.145		Rights	might	be	inalienable,	but	

                                                
140	TJ	to	Dr.	Edward	Jenner,	14	May	1806,	LofA,	1163.			Jenner’s	vaccination	procedure	was	not	introduced	until	
1796,	but	in	1770	Jefferson	had	represented	the	victims	of	a	Norfolk	mob	protesting	the	use	of	inoculation	against	
the	disease.		Dewey,	Lawyer,	45-56.		
141	TJ	to	John	Adams,	14	October	1816,	10rsptj458.	
142	When	Jefferson	confronted	theoretical	anomalies	in	his	study	of	theology,	for	example,	Paul	Conkin	writes	that	
he	“escaped	the	burden”	of	reconciling	fundamental	principles	by	simply	ignoring	them	and	by	“refusing,	at	any	
time	in	his	life,	to	work	out	a	true	theology….”		Instead,	he	“tended	to	paper	over	the	problematic	or	inconsistent	
elements	…	and	thus	always	ended	up	with	such	an	eclectic	mix	of	ideas	as	to	defy	systematic	ordering.”	Paul	K.	
Conkin,	“The	Religious	Pilgrimage	of	Thomas	Jefferson,”	in	Legacies,	33,	35.		Similar	to	his	view	of	law,	Jefferson	
“always	saw,	as	the	highest	goal	of	a	religion,	a	support	for	righteousness”	rather	than	theological	consistency.		Id.,	
24.		His	cut-and-paste	compilation	of	“The	Life	and	Morals	of	Jesus	of	Nazareth	Extracted	textually	from	the	
Gospels,”	which	excised	miracles	from	the	Bible,	exemplifies	this.		Jefferson’s	Extracts	from	the	Gospels,	ed.	
Dickinson	W.	Adams	(Princeton,	1983),	is	part	of	the	second	series	of	the	Papers	of	Thomas	Jefferson.	
143	“First	Inaugural	Address,”	LofA,	494.	
144	Stephen	A.	Conrad,	“Putting	Rights	talk	in	its	Place:	The	Summary	View	Revisited,”	in		Onuf,	ed.,	Jeffersonian	
Legacies,	258,	referring	to	the	Albemarle	“Resolutions”	prepared	for	the	Virginia	Convention	and	the	Continental	
Congress.	
145	Duncan	Kennedy	offers	a	critical	analysis	of	law’s	inherent	theoretical	dissonance	in	his	“The	Structure	of	
Blackstone’s	Commentaries,”	Buffalo	Law	Review,	Buffalo	Law	Review,	28	(1979),	205-382,	but	he	cautions,	at	220,	
that	his	focus	“is	descriptive,	and	descriptive	only	of	thought.		It	means	ignoring	the	question	of	what	brings	a	legal	
consciousness	into	being,	what	causes	it	to	change,	and	what	effect	it	has	on	the	actions	of	those	who	live	it.”	The	
contradictions	he	examines	are	inherent	in	particular	provisions,	rather	than	the	eclectic	combination	of	rights	
found	in	the	legal	discourse	of	Jefferson’s	world.		Kennedy’s	critical	approach	has	drawn	criticism,	but	for	present	
purposes	Alan	Watson’s	brief	comment	suffices:	“Kennedy	interprets	Blackstone’s	intentions	about	the	structures	
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their	exercise	was	not	absolute.		Natural	rights	implied	natural	duties,	each	demonstrating	their	validity	
through	their	conformity	with	mankind’s	natural	impulse	to	create	a	stable,	secure,	and	sociable	world,	
sustained	by	a	recognition	of	the	rights	of	others.		Taking	notes	on	Locke’s	support	for	toleration,	for	
example,	he	added	his	own	thoughts	by	adding,	“where	he	stopped	short,	we	may	go	on,”	appending	a	
footnote	with	a	practical	suggestion:	“Perhaps	the	single	thing	which	may	be	required	to	others	before	
toleration	to	them	would	be	an	oath	that	they	would	allow	toleration	to	others.”146		

Rights,	therefore,	in	whatever	form	or	from	whatever	source,	found	their	legal	protection	in	the	
exercise	of	justice.		Conrad,	himself	a	lawyer,	leads	us	to	see	that	Jefferson’s	“rights	talk”	yielded	“to	an	
alternative	discourse	in	order	to	advance	the	cause	and	principles	dearest	to	him.”		That	discourse,	
articulated	in	the	Summary	View	of	the	Rights	of	British	America,	was	a	legal	one,	and	recognizing	that	
fact	leads	us	to	see	a	more	coherently	explanatory	thread.		In	the	Summary	View	Jefferson	urged,	“Let	
us	for	a	while	suppose	the	question	of	right	suspended,	in	order	to	examine	this	act	[the	Boston	Port	
Bill]	on	principles	of	justice.”		Jefferson’s	republic	of	law	sought	to	create	a	practical	system	of	assuring	
justice	within	the	contours	of	nature	recoverable	from	the	many	different	traditions	he	absorbed.		The	
messy	world	of	competing	interests	brought	into	conflict	competing	rights,	and	the	specific	right	of	one	
individual	or	group	might	have	to	yield	to	that	of	another	in	the	interests	of	justice	within	what	Helo	
aptly	identifies	as	a	world	of	“conflict	ridden	sociability.”147			

It	was	through	justice	that	rights	were	enforceable	as	a	matter	of	practical	ethics	and	morality,	
and	it	was	in	the	courts	that	justice	was	done.		For	Kames,	who	as	a	Scot	had	witnessed	the	same	limits	
on	legislation	that	Jefferson	had	seen	in	the	constraints	imposed	on	colonial	assemblies,	the	courts	
stood	as	a	necessary	instrument	of	justice.			Benevolence	might	be	a	natural	impulse,	but	its	
enforcement	was	an	elusive	goal.		Conversely,	the	punishment	of	specific	injuries	was	more	readily	
addressed	through	law	and	the	courts.			This	was	so,	as	Adam	Smith	expressed	it	in	his	Theory	of	Moral	
Sentiments,	because	human	nature,	shared	by	all,	recoiled	in	sympathy	at	wrongs	committed	against	
individuals	and	looked	to	justice	being	done	–	in	court,	rather	than	through	private	justice	or	acts	of	
retributive	violence.			Smith’s	preference	for	judicial	justice	was	shared	by	Jefferson’s	favorite	
commonplacing	source,	Kames,	whose	Historical	Law	Tracts	filled	page	after	page	of	his	Legal	
Commonplace	Book.		For	Kames,	the	courts	were	an	untapped	source	of	legal	progress	because	“lawyers	
have	generally	but	an	unhappy	talent	at	reformation;	for	they	seldom	aim	at	the	root	of	the	evil.”148		
Like	the	“Ephemeral	insects	of	the	law”	that	Jefferson	saw	swarming	around	Virginia’s	county	courts,	
they	had	little	concern	for	rights	and	the	justice	called	for	to	implement	them.149	

	Jefferson	was	among	the	earliest	prominent	Americans	to	publicly	invoke	“human	rights,”	but	
the	context	of	its	use	demonstrates	the	limits	of	the	term	for	him.			With	the	constitutional	ban	on	
ending	the	foreign	slave	trade	expiring	in	1808,	he	called	on	Congress	in	1806	to	act	promptly	and		

	
withdraw	the	citizens	of	the	United	States	from	all	further	participation	in	those	violations	of	
human	rights	which	have	been	so	long	continued	on	the	unoffending	inhabitants	of	Africa,	and	
which	the	morality,	the	reputation,	and	the	best	interests	of	our	country,	have	long	been	eager	
to	proscribe.150	

                                                                                                                                                       
with	no	regard	for	the	context	in	which	Blackstone	was	working.”		Watson’s	own	article,	also	entitled	“The	
Structure	of	Blackstone’s	Commentaries”	is	accessible	at	http://digitalcommons.law.uga.edu/fac_artchop/860.	
146	TJ’s	footnote,	added	to	his	“Notes	on	Locke	and	Shaftesbury,”	1776,	1ptj544-51.	[in	digital	edition	only]	
147		Conrad,	“Rights	Talk,”	255	(“complex	visions”),	265	(“justice”).		Helo,	Ethics,	12.		Madison	held	to	the	same	
conviction,	and	in	The	Federalist	#10	he	twice	raised	the	issue	of	competing	rights	that	had	to	be	reconciled	by	
“the	rules	of	justice.”		Jacob	E.	Cooke,	ed.,	The	Federalist	(Middletown,	1961),	57,	60.		
148	Legal	Commonplace	Book,	Entry	#564.	
149	TJ	to	John	Tyler,	17	June	1812,	5rsptj136.	
150	Sixth	Annual	Message,	2	December	1806,	LofA,	528.	
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The	comment	merits	the	fuller	review	of	its	context	and	substance,	which	it	receives	later	in	this	book,	
but	several	important	points	must	be	made	at	the	outset.		The	eagerness	for	abolition	that	he	cited	was	
far	from	overwhelming;	indeed,	the	looming	end	of	the	trade	was	already	driving	defenders	of	the	
system	to	argue	that	slavery	was	not	an	evil,	and	Jefferson’s	dissent	from	that	increasingly	common	
apologetic	is	noteworthy.		He	signed	the	trade	ban	into	law	the	day	after	its	passage	by	Congress,	
achieving	some	measure	of	“justice,”	but	Jeffersonian	justice	had	its	practical	limits	when,	as	he	
lamented	of	the	slaveholder’s	dilemma,	“Justice	is	in	one	scale,	and	self-preservation	in	the	other.”151		
As	president	he	took	no	lead	in	proposing	or	supporting	any	specific	means	of	enforcing	the	ban	and	in	
retirement	he	opposed	actual	emancipation.			

As	it	concerns	this	study,	therefore,	his	statement	reveals	the	limited	scope	of	an	abstract	term	
such	as	“human	rights”	when	Jefferson	used	it	in	calling	for	its	practical	implementation	in	society.		
Theoretically,	his	embrace	of	Enlightenment	ideals	compelled	him	to	accept	what	Lynne	Hunt	sets	out	as	
the	“three	interlocking	qualities”	of	human	rights.152		He	had	no	trouble	acknowledging	two	of	them	--	
the	natural	basis	and	the	universality	of	human	rights	--	but	together	they	posed	challenges	when	
applied	to	the	third	requirement	of	that	secular	trinity,	their	equal	enjoyment	by	all.		To	be	sure,	the	
question	of	defining	a	set	of	rights	that	would	be	equally	enjoyed	by	everyone	produced	no	shortage	of	
conflicting	answers;	no	consensus	emerged	in	either	Europe	or	the	United	States,	as	the	various	answers	
reflected	the	wide	variety	of	deeply	held	cultural	beliefs	that	shaped	them.153		Human	rights,	therefore,	
would	be	distinct	from	the	legal	rights	conferred	by	a	particular	state,	constructed	within	its	prevailing	
cultural	assumptions.		And	culture,	in	turn,	“is	a	very	artful	entity,”	writes	Michal	Rozbicki,	whose	study	
of	the	subject	in	this	era	reveals	how	“it	does	not	generate	order	by	forcing	uniformity	upon	societies,	
but	by	supplying	people	with	categories	and	boundaries	to	help	assign	everything	its	proper	`natural’	
place,	and	define	how	everything	ought	to	be	arranged.”154		Jefferson	could,	therefore,	write	without	
any	sense	of	contradiction	that	“All	men	are	created	equal”	and	“are	endowed	by	their	Creator	with	
certain	unalienable	Rights,”	yet	simultaneously	exclude	woman	from	political	rights	and	deny	African	
Americans	their	own	liberty.		

The	distinction	between	legal	rights	and	natural	or	moral	rights	was	familiar	to	him:	it	was	part	
of	his	understanding	of	the	legal	(socially	created)	right	to	property,	where	he	learned	that	it	was	“a	
moot	question	whether	the	origin	of	any	kind	of	property	is	derived	from	nature	at	all.”155		Property	
rights,	the	product	of	society	and	the	purposes	they	were	asked	to	serve,	were	so	varied	that	conflict	
was	inevitable,	and	it	fell	to	the	state	to	reconcile	and	apply	them	is	such	a	way	as	to	be	“just.”156			
Jefferson’s	hierarchy	of	rights	entitlement	strikes	us	today	as	condescending,	even	offensive,	and	in	it	
we	can	readily	recognize	the	basic	tenets	of	the	“civic	inequality”	that	Rogers	Smith	has	identified	as	so	
historically	pervasive	in	American	thinking	about	citizenship	and	membership	in	a	community.			Though	

                                                
151	TJ	to	John	Holmes,	22	April	1820,	LofA,	1434.		For	the	later	usage	of	“wolf	by	the	ears,”	see	
https://www.monticello.org/site/jefferson/wolf-ear-quotation.		
152	Lynne	Hunt,	The	Invention	of	Human	Rights.	A	History	(New	York,	2007),	20.	
153	The	term	“rights	of	man”	was	another	commonly	invoked	principle	at	the	time,	but	it,	too,	was	socially	
constructed	by	those	employing	it.		Blackstone’s	“absolute	rights	of	man”	(3	Comm	121)	were	not	the	same	as	
“[l]es	droits	de	l’homme”	enumerated	by	Lafayette	and	forwarded	by	Jefferson	to	James	Madison	from	Paris.		TJ	to	
Madison,	12	January	1789	(enclosure,	“Proposed	Declarations	of	Rights”),	14ptj438.	
154	Michal	Rozbicki,	Culture	and	Liberty	in	the	Age	of	the	American	Revolution	(Charlottesville,	2011),	13.		As	Lynne	
Hunt	writes,	“Rights	remain	open	to	question	because	our	sense	of	who	has	rights	and	what	those	rights	are	
constantly	changes.	The	human	rights	revolution	is	by	definition	ongoing.”	It	can	proceed,	she	continues,	only	if	
supported	by	autonomy	and	empathy,	which	“are	cultural	practices,	not	just	ideas.”	Invention,	29.	
155	TJ	to	Isaac	McPherson,	13	August	1813,	6rsptj380.	
156	“Notes	on	Virginia,”	Query	XIV,	LofA,	260.	
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it,	too,	rested	on	various	legal	“forms	of	second-class	citizenship,	denying	personal	liberties	and	
opportunities	for	political	participation,”157	it	is	important	to	recognize	how	it	provided	a	status	–	albeit	
a	lesser	one	--	for	such	members	of	society	within	his	structured	“republic	of	law”	and	acknowledged	
the	protections	of	the	law	in	relationships	between	unequals.		The	asymmetries	of	power	or	capacity	did	
not	disqualify	even	those	held	in	abject	bondage	from	entitlement	to	basic	moral	rights	protected	by	
law.		The	difficult	question	was	which	rights	were	to	be	enjoyed	by	whom	and	against	whom,	and	how	
they	would	be	exercised	to	achieve	justice	–	to	establish	equal	justice	for	all.	

Although	Jefferson	the	philosopher	believed	that	“a	right	to	property	is	founded	in	our	natural	
wants,	in	the	means	with	which	we	are	endowed	to	satisfy	these	wants,”	Jefferson	the	lawyer	added	
that	mankind	enjoyed		

	
the	right	to	what	we	acquire	by	those	means	without	violating	the	similar	rights	of	other	
sensible	beings;	[and]	that	no	one	has	the	right	to	obstruct	another,	exercising	his	faculties	
innocently	for	the	relief	of	sensibilities	made	a	part	of	his	nature;		that	justice	is	the	fundamental	
law	of	society.158	

	
Justice	was	fundamental	to	the	enjoyment	of	rights,	and	it	performed	a	vital	function	for	Jefferson’s	
moral	philosophy	by	translating	rights	from	the	level	of	abstraction	to	one	of	practical,	systematized	
justice.		Rights	existed,	but	justice	was	“done”159	or	“rendered”160	to	further	the	purposes	for	which	
mankind	was	created:		“Man	was	created	for	social	intercourse;	but	social	intercourse	cannot	be	
maintained	without	a	sense	of	justice;	then	man	must	have	been	created	with	a	sense	of	justice.”161			
	 Achieving	or	enjoying	justice	was	thus	an	innate	human	quality,	and	he	deplored	Hobbes’	
notion,	“so	humiliating	to	human	nature,	that	the	sense	of	justice	&	injustice	is	not	derived	[from]	our	
natural	organisation,	but	founded	on	convention	only.”162			Whatever	changes	overtook	his	philosophy	
since	he	first	became	acquainted	with	Kames	in	his	student	days,	he	remained	consistent	in	his	faith	in	
the	natural	human	impulse	–	an	inborn	“faculty”	--	toward	sociability	as	the	font	of	justice.		Writing	to	
DuPont	de	Nemours	in	1816	on	“the	moral	principles	on	which	the	government	is	to	be	administered,”	
he	reiterated	his	belief:	
	

I	believe	with	you	that	morality,	compassion	generosity	are	innate	elements	of	the	human	
construction;	that	there	exists	a	right	independant	of	force;	that	a	right	to	property	is	founded	in	
our	natural	wants,	in	the	means	with	which	we	are	endowed	to	satisfy	these	wants,	and	the	
right	to	what	we	acquire	by	those	means	without	violating	the	similar	rights	of	other	sensible	
beings;	that	no	one	has	a	right	to	obstruct	another,	exercising	his	faculties	innocently	for	the	
relief	of	sensibilities	made	a	part	of	his	nature;	that	justice	is	the	fundamental	law	of	society;	
that	the	majority,	oppressing	an	individual	is	guilty	of	a	crime,	abuses	it’s	strength,	and	by	acting	
on	the	law	of	the	strongest	breaks	up	the	foundations	of	society.163	

	
                                                
157	Smith,	Civic	Ideals,	2.	
158	TJ	to	Pierre	Samuel	Du	Pont	de	Nemours,	24	April	1816,	9rsptj700.	
159	TJ	to	Jacob	Koontz,	27	July	1816,	10rsptj273.	
160	TJ	to	Joseph	Story,	19	January	1816,	10rsptj173.	
161	TJ	to	Francis	W.	Gilmer,	7	June	1816,	10rsptj155.	
162	Id.	
	
163	TJ	to	P.S.	Du	Pont	de	Nemours,	24	apr	16,	9rsptj701.		Compare	this	to	Madison’s	similar	belief	in	The	Federalist	
#10,	ed.	Cooke,	at	57,	that	“measures	are	too	often	decided,	not	according	to	the	rules	of	justice	and	the	rights	of	
the	minor	party,	but	by	the	superior	force	of	an	interested	and	overbearing	majority.”		



29	
	

Late	in	life	he	became	infatuated	with	the	French	philosopher	Antoine	Destutt	de	Tracy,	whose	work	so	
captivated	him	that	he	undertook	to	translate	it	into	English.		Commenting	on	Tracy	to	John	Adams,	
Jefferson	reiterated	his	belief	that	justice	was	the	agent	of	the	moral	sense	and	the	institutional	means	
of	producing	virtue,	but	that	its	practical	application	followed	no	universal	absolutes:	
	

[T]he	non-existence	of	justice	is	not	to	be	inferred	from	the	fact	that	the	same	act	is	deemed	
virtuous	and	right	in	one	society,	which	is	held	vicious	&	wrong	in	another;	because	as	the	
circumstances	and	opinions	of	different	societies	vary,	so	the	acts	which	may	do	them	right	or	
wrong	must	vary	also:	for	virtue	does	not	consist	in	the	act	we	do,	but	in	the	end	it	is	to	effect.	if	
it	is	to	effect	the	happiness	of	him	to	whom	it	is	directed,	it	is	virtuous,	while	in	a	society	under	
different	circumstances	and	opinions	the	same	act	might	produce	pain,	and	would	be	vicious.	
the	essence	of	virtue	is	in	doing	good	to	others,	while	what	is	good	may	be	one	thing	in	one	
society	and	it’s	contrary	in	another.164	

	
It	fell	to	the	law	to	do	the	actual	work	of	doing	justice	in	the	republican	society	that	Jefferson	sought	for	
Virginia	and	the	United	States.		It	was	among	the	“the	most	sacred	of	the	duties	of	a	government,	to	do	
equal	&	impartial	justice	to	all	it’s	citizens.”165		Justice	was	mandatory	and	not	merely	a	hortatory	
generalization.		As	he	noted	in	his	Legal	Commonplace	Book,	“where	a	stat[ute]	directs	the	doing	of	a	
thing	for	the	sake	of	justice	or	the	public	good,	the	word	‘may’	is	equivalent	to	the	word	‘shall.’”166		A	
legal	system	served	to	assure	the	proper	exercise	of	rights	among	contending	members	of	a	society:	“All	
the	tranquillity,	the	happiness	and	security	of	mankind	rest	on	justice,”	he	concluded,	“on	the	obligation	
to	respect	the	rights	of	others.”167			

Studying	Jefferson’s	life	in	the	law	reveals	his	lawyerly	way	of	conceptualizing	rights	and	the	way	
that	law	translated	the	theoretical	into	the	practical	and	rendered	justice.		"Man	was	created	for	social	
intercourse,”	he	maintained,	repeating	a	maxim	he	had	restated	many	times;	“but	social	intercourse	
cannot	be	maintained	without	a	sense	of	justice.”		Nor	could	justice	be	maintained	without	the	
instrumentalities	of	law:	

	
no	man	having	a	natural	right	to	be	the	judge	between	himself	and	another, it	is	his	natural	duty	
to	submit	to	the	umpirage	of	an	impartial	third.		when	the	laws	have	declared	and	enforced	all	
this,	they	have	fulfilled	their	functions.”168			
	

Here	we	find	other,	if	less	commonly	cited,	terms	--	“natural	duty,”	“umpirage,”	“impartial,”	and	the	
“functions”	of	law	–	that	constitute	a	vocabulary	and	grammar	of	practical	justice	for	Jefferson’s	republic	
of	law.			
	
	
	

                                                
164	TJ	to	John	Adams,	14oct16,	10rsptj458,	460,	on	Antoine	Destutt	de	Tracy,	Traité	de	la	volonté	et	de	ses	effets	
(Paris,	1815).	
	
165	“Notes	for	Destutt	de	Tracy’s	Treatise	on	Political	Economy,	6apr16,	9rsptj633.		We	should	recall	Madison’s	
similar	sentiment:	“Justice	is	the	end	of	government.		It	is	the	end	of	civil	society.		It	ever	has	been,	and	ever	will	be	
pursued,	until	it	is	obtained,	or	until	liberty	be	lost	in	the	pursuit.”	The	Federalist	#51,	ed.	Cooke,	352.	
166	Legal	Common	place	Book,	#217.	
167	“Opinion	on	the	Treaties	with	France,”	28	April	1793,	25ptj615.	
168	TJ	to	Francis	W.	Gilmer,	7	June	1816,	10rsptj155	


