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A The History of Free Expression in England )

iment, the values that underlie protecion of expression, and certain

Ame
doctrinal themes that consistently emerge in the Court's decisions, These over

views involve foundational issues that emerge in later chapters as well

A. THE HISTORY OF FREE EXPRESSION IN ENGLAND
AND THE EARLY YEARS OF THE REPUBLIC

Consider the tollowing hypothetical:

Your are a libraman at the local community ibraoy. Yesterdiay vou received a national
security letter, an administrative subpoena issued by the FBL secking to gather
information about the library activities of one of vour patrons that the FBI believes
is “relevant to a foreign counter-intelligence mvestgation.” Under lederal law, vou
are Ir'l.]lilll'l-! o turn over the information o the FBL Furthermore, vou are o=
hibited from challenging the subypuena or from disclosing to any other person 1
youl have received it See ' The USA Patrior Act § 505, Pub. L. No. 107-56, 115 St 272
(20401

A% vour resud the history below, consider how it bears on the above iu|;n1]|:-1|u al,
Fo what extent does the First Amendment Jr|1||ti|:ai! or allow nanonal security
letters? How do the struggles over English licensing and the law of seditious libel
in England and the early Republic reflect on the subpoena issue?

1. England

Prior to and including the lute eighteenth century, English officials anempted 1o
SUppress “dangerous” or "offensive” speech, ostensibly for the preservaton of
the country or the welfare of its cinzens. For example, libels of private persons
were frequently punished as breaches of the peace. See 4 William Blackstone,
Commentaries on the Laws of England ®150, In additon, the Crown and Parliament
also attempted 1o punish expression criticizing government officials, govern-
ment policies, and religion. See Leonard W, Levy, Emergence of a Free Press 4-8
(1O85), See also Fredrick Seaton Siebert, Freedom of the Press in | ngland 1476-1776
(19592)- I']|||1.|- Hambureer, The Dey ."-'I.f-Jru'.lrF if the Law of Seditious Libel and the
Control of the Press, 37 Stan. L. Rev. 661 (1985).

Two forms of regulation emerged as most effective — licensing and Proseci-

tons for sedinous libel

a. l.il.‘{*nﬁinq

- Fhe fifteenth century invention of the printing press saw an increase in the
distribution of written literature and a concomitant rise in the Crown's interest
i regulating distribution of potennally “dangerous™ publications. Medieval
laws [J”“l‘\lrill'.: treason, heresy
krnj_; (Scandalum Magnamm) were already available to SUPPress pernicions

. hibel, and \i!l:'.l:“ln_{ ‘Talse news” against the
EXpression, However, such laws allowed only limited ancd piet emeidl regulation
and the Crown wanted ereater contral through a more unified mechanism of

remulation. Be ginmng in the sixteenth century, the Crown claimed the authorin




The History, Values, and Content of the First Amendment

o license printed materials as a matter of roval prerogative (that is, powers
vested in the monarch alone). Those wanting to publish printed materials
had 1o submit their work to licensing authorities who could censor portions
of it prior to granting a license. Publication without licensors’” approval was
punishable in the prerogative courts (that is, those associated with the
Crown). The Crown’s justification for licensing was that “the stability of the
government and the peace of the realm demanded strict control” of published
materials. Siebert, supra, ar 22, However, few standards guided censors in their
decisions, placing publishers ar the mercy of government officials” arbitrary
determinations.

Not surprisingly, such licensing laws were controversial. Many English liber-
tarians argued against them, claiming that they were detrimental to personal
liberty and good government. Thus, the English Levellers (a radical democratic
movement formed during the seventeenth century English civil wars) argued
that a free press was “essential unto Freedom . . . for what may not be done to
that people who may not speak or write, but at the pleasure of Licensers.” “The
Humble Petition of Firm and Constant Friends,” in Leveller Manifestoes of the
Puritan Revolution 326, 328 (Don M. Wolfe ed., 1944). Similarly, John Milton
argued that laws licensing books would discourage learning, prove fruitless in
preventing the spread of “evil,” and placed oo much faith in the infallibility of
licensors, John Milton, “Areopagitica,” in Areopagitica and Of Education 5, 21
{George H. Sabine ed,, 1951).

Licensing laws nonetheless remained the primary mechanism for suppressing
printed expression through the seventeenth century although they eventually
came under parliamentary authority rather than roval prerogative. In 1694,
Parliament did not renew the licensing laws upon their expiration, primarily
because they were expensive, imposed an undue burden on printers, were often
widely ignored, and were difficult to enforce systematically. In eflect, licensing
expired tor “reasons of expediency rather than of conviction on moral or phil-
osophical grounds” regarding the necessity of a free press. Siebert, supra, at 261,
For discussions of the English licensing system and related matters, see Lewy,
suprra, at 6-7; Siebert, supra; Hamburger, supra, at 666-690; William T. Mayton,
Tmvard a Theory of First Amendment Process, Injunctions of Speech, Subsequent Punish-
mend, and the Costs of the Prior Restraint Doctrine, 67 Cornell L, Rev, 245, 248 (1982),

b. Seditious Lihel

While licensing wianed as a mechanism of enforcement in the seventeenth
century, other legal instruments of suppression came to the fore. Government
otficials initally attempted 1o prosecute speech under the weason laws, which
prohibited (1) imagining or compassing (in other words, plotting) the death of
the King, (2} making war against the King, or (3) aiding the King's enemies, By
the end of the seventeenth century, judges found that writings and printings
critical of the Crown could provide the “overt act” necessary tor successtul
treason prosecutions, For example, citizens were tried for publishing materials
arguing that the King should be accountable 1o his subjects.

While government officials initially believed that such "constrictive treason”
prosecutions allowed suppression of publications critical of the government, few
treason trials involved only published materials. Prosecutions were difficult for
several reasons. Much anti-government literature was not extreme enough to be
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eonsidered treasonable; juries be lieved the death penalty to be an unduly harsh

l.,”|1'l-\|,'|||u-'||_ and Parliament enacted a law substantially reforming the proce-
ling greater protection for those accused

dures used at treason trials, thus provie

of the erime. For discussion, see Siebert, supra, af 264-269; Hamburger, sufpra, at

GRE. T17-723; Mavron, supra, at Y8-102
The English government thus mmed increasingly 1o seditious libel prosecu
tions. Such prosecutions had been available to the government for at least a

century as a subset of libel and defamanon prosecunons which had developed

o prevent breaches of the peace In the late sixteenth and early seventeenth
centuries, the government pursued seditious libel prosecutions primarily when
they involved written defamanons of specific governmeni fficials (that is, stale-
ments that tended o injure a S ific official’s reputation) l'||I|-‘4'|.|1|1'F|I'!';_~-||| f
prosecutions gener dlv involved identifiable statements about individuals just as
libels of prvate 1 dividuoals dad

In 1605, Atornev General Edward Coke's prosecution of Lewis Pickering tor
publishing a defamatory poem about two Archbishops of Canterbury marked a

sipnificant moment for the law of libe | concerning government officials. In his

repart of the case, Coke noted that the consequences of libels against a private

PETSON VErsus i governiment official were quite different:

If it be against a private man it deserveth ;

Libel be made against one, vet it inciteth all those of the same family, kindred on

sociew to revenpee, and o may be the cause [by conse quence of | '|'.:.|J|r'!\ and
hreach of the peace, and may be the cause ol shedding of blood and of great
inconvenience: if it be against a Magistrate, or other P thlic person, it 1% a greater
offence: for it concerneth not onely the breach of the peace, b also the scandal ol
the government; for what greater scandal of government can there be than 1o have
corrupt or wicked Magistrates to be appointed and consttated but the King o
govern his Subjects under him? And greater imputation 1o the State cannot be
than ta sulfer such cormupt men to sit in the sacred seat ol Justice, or o have any

medling in or concermng the administraton of Justice,

Coase de Libellis Fromosis. 5 Coke 195a, 125a (1605). The case also stablished tha
criminal libels such as the one involved need not be False in order to be punished
nor did the victim need to be alive for the government to punish the libel, fd, al
125a-125h, These latter requirements pertained to private libels as well as o
libels against government officials. Although the Pickering case was prosecuted
as a straightforward libel, the case’s central propositions (dispensing with truth

SIILINE

Ereater mis hief than |||'..||| libels) were |H||-|||[.||'|| illl.]ir“I]'-_[ Iilocks in the trans

that libel against government officials caused

a8 a defense and establ
|"'I]JI.IIi|||| of seditious libel @45 a4 crime

During the seventeenth and early eighteenth centuries, prosecutions of sedi-
tions libel eventually changed, especially as the licensing system died out. Gov
ermment officials urged that any writing critical of government, nol Just writing
dimed at defaming specilic officials, qualified as seditious libel. Eventually, the
Courts recognized officials’ cliims. In Queen v. Tutchin, the publisher of a
Periodical, The hservator, was prosecuted for writing and |I|IMh|HIILT general
charges that national leaders ook bribes of French gold and that military offi

endant’s irEri e nt that J'llfll:" ||:'|i|ll-:"||

Clals were corrunt. In ri sponse o del ;
SEatgs . I . i
fatements about a parti 1z person Lord Holt declared that it would be “a
YETY strange doctrine: to say it is not a libel reflecting on the government

| '”'ll'-"'l“'lll'l._' to possess the people that the povernment is maladministered
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by corrupt persons . . . is certainly a reflection on the government.” Queen v.
Futchin, 90 Eng. Rep. 1133 (Q.B. 1704). Lord Holt enlarged the definition of
seditious libel, permanenty bringing it out from under the auspices of tradi-
tional libel and making it a separate crime. His justificaton echoed Coke's
reasons for distinguishing between private libels and libels of specific govern-
ment officials:

If people should not he called to account for possessing the people with an il
u'|jifli-llll af the ETWVETIIMENT, no goveimment can \||L:|~.|_\.1;_ for 1t 1s very necessary tor
all governments that the g e should have a o sl ﬂ|)||'|i'|'1'| of it. And nothing can
be worse 1o any government than o endeavour 1o Procure animaosiines as (o the
rll.ll!;lgt'llli"lﬂ of 1. Iili1 hias !?lt'l.‘TI alwawvs looked WO a8 4 crmie, and no EOVETT-
ment can be safe without it be pumished

I[i

As with earlier versions of seditious libel, judges found the truth of the pub-
lished matter immaterial to the charge of seditious libel. In addition, they
implied the knowledge and malice required for the crime from the statement’s
:1(:1'.l:|TtiII{_'r]‘fw content. In other words, the courts assumed the defendants had the
necessary bad intent simply from the fact that the statement was defamatory: no
other proot of intent was required. Some publishers attempted to evade the
law's requirements by publishing satires or ironical statements that did not
explicitly criticize government officials, But the courts made clear that such
writings could be punished as seditious libel. See Queen v. Dr. Brown, 88 Eng.
Rep. 911 (Q.B. 1706). However, they had to be judged as libelous by a jury rather
than a judge since the writing was not clearly malicious.

Detractors argued that the law of seditious libel gave judges oo much leeway
to find writings dangerous that were no more than simple criticism of the gov-
ernment, if that. For example, John Trenchard and Thomas Gordon, writing
under the pseudonym “Cato,” argued that “[w]hen words used in their true and
proper sense, and understood in their literal and nawiral meaning, import
nothing that is criminal; then to strain their genuine signification to make
them intend sedition (which possibly the author might intend too) is such a
stretch of discretionary power, as must subvert all the principles of free goy
ernment, and overturn every species of liberty,” Cato, “Second Discourse
Upon Libels,” 3 Cato'’s Letters No. 101, Part of the English Radical Whig tradi-
tion that argued for greater government accountability to the people, Tren-
chard and Gordon acknowledged that “men cught to speak well of their
governors . . . while their governaors deserve 1o be well spoken of; but [for offi-
cials] to do public mischief, without hearing of it, is only the prerogative and
felicity of tyranny, .. . The administration of government is nothing else, but
the attendance of tustees of the people upon the interest and affairs of the
people. . .. Only the wicked governors of men dread what is said of them.”
Cato, "Of Freedom ol Speech: That the Same Is Inseparable from Publick
Libertv.,” in | Cato’s Letters No, 15.

Despite eriticisin of seditious libel Law, it eventually became setiled practice. In
1769, Blackstone simmarized the state of freedom of the press in England:

The liberty of the press s indeed essential w the natare of a free state: but this
consists in living no previous restraints upon publicanons, and not in freedom
from censure for eriminal matter when punished I'o subject the press to the
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| i 1 i 11l
(\.!“"‘;'\_l';l\.l'--*"': 1 Lic - mrinerhy ¢ i 1% 1o subyect al
sepiment 1o the prejudices of o1 i, e mak 1 Lhe arbitrary
adive of all contraverted points in learning, rehigion, and gove:
nunish (as the law does atl pres NV (lAnger 5 Oor cliensive winings, which
when published, shall o v fair and mprartal (el b "-|"'!'-.‘Ii of a permiclions
rendency, 18 necessary for the preservation of peace and good order, of govern
[ | I
nent and religion only solid foundations of civil libern

whkstone, supra, at *151-152. Accordingly though licensing schemes were

considered antithetical to free expression, laws imposing subsequent punish-

ment, such as seditious libel laws, were not. As Blacksione noted, the torme:
schemes were commonly called prior or previous restraints because they called

fion ..:'.|5I| Tl .I'|‘|:I-=-l..|| ol S h Pror W s eccurrence

e

2. The Early American Republic

a. Generally

There is some debate as to whether Blackstone's view prevailed in the colonies
when the First Amendment was adopted. Licensing, as in England, was consid
ered an impingement on free expression. The law of seditnous hibel, however,
was another matter. Like much of English commaon law, the law of seditious libel

i|;|.u'r'|'1-|'.1"| |.-'h|-.--||-s|i;-~ althou rh 1t

1% unclear what overall effect the law had

in the vears prior (o the adoption ol the First Amendment. There were few

umaons

seditions libel prosecutions in eighteenth century America he most

of these — the prosecution of John Peter Zenger for publishing remarks crincal

i g =

of the Governor General of New York in 1735 — was an important milestone in

‘-llL|1.|:rlht'| utions. fenger' s counse | arpued, against all ex ~||.|._','|1:r.cr-!|'nl it the

e, I||.I'| .Hr_l.:ll;i'! '\l'-l -I.Liil nat be convicted because his !I||||--; ALIOS Went hased
in fact, Although truth had never been a defense to libel and Zenger's publica
Hon was a classic « '\__|||}J:-|1 ol words olien il:lll:!‘-lll. d as sedintous hbel, the jury
returned a " nol ._-‘|'-'-|I\ verdict, The LTEY verchict oid not make new law, bt it
signaled the depth of popular opposition to use of seditions libel laws to punish
criticism of the government. Accordingly, such prosecutions were rare. A more
"”{'1 LY E_I'_|||.|_1.||_|!:.:"|| WS The use :-'. |||-|Elii|_|| I‘-. |'i: L l.| .|'\~|"'|'|ir1lil: s 0l “|H| ALl hees ol
Parlamentary privilege” (essentially, the power 1o find people in contempt) fo
statements critical of the legislature and the covernment generally, Even that
r“"i- |"|\'\|'li'| MECAIEe inertecive ||I|: I--;l-ll-l.!..l l||-.|ll\II:ll'| MW Oy '.--.'.'n'.lll. | VY,
supra, at 16-61, David A, Anderson, The Ovigrns of the Press Clause, 30 UCLA L. Rey

15, 509515 (1984

J!”I‘!. the law allowed substantial ounishment of seditious libel but s

wehcal effect is unolear

s the eighteenth century, newspapers and pub
i = & i 1§
ucanons frequently printed material tical of the government with few reper-
i i LY " ¥

Ussions. Nevertheless, colonists were '|--|.|.-.-..|nj-||||-|||.'|'|1||| LIenT "-||||!'-'-:!“"

o extend protecti

0 specch thev disliked, especially as the nlt between

]..”L'wl'”"l ind the colonies orew speech cnbciang the rovalist govermmendt

Wias widely tolerated while Tovalist speech was not. See Levw, supra, at 173-1835;
"nln{u...-:_ tihre, at 4905 Mavton, suby it 511-512: David M. Rabban, The Ahis
arical Historiagy leimard Lin i Freedom of Extrresston in Farly Amencan Histor 37

Stan, L. Rev. 795, 849 (087 tichard Buel | selon f Press in
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extended it to include legislative as well as executive subordination
will Many theorists « X[ sslv linked free EXPression o oy
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Revolnnonary America: The Evolution of Libertariag isim, 1760-1820." in The

_|II.'-"'-‘- el II“_‘.’ ||"-r.'.'. 1 _Irl.'.' -'.'|""--'.' '|||. | |..I My

Hench eds., 1980),

b, The Adoption of the First Amendment

First Amendment scholars debate whether the Framers of the First Amend
ment intended rr>.|::--!|-‘- the Blackstonian view regarding freedom of ¢ Xpression
Lechariah Chafee expressed the standard libertarian sentiment that the framers
mntended to do more than prohibit licensing schemes, Chafee areued that since
licensing schemes had expired in England in 1695 and in the colonies by 1795
there was no need o u'lc-!:r 1 comstitutional amendment o prevent them
Rather, Chafee contended that the framers mitended o wipe out the common
law of sedition, and make hurther prosecutions tor crticism of government,
without any incitement to law-breaking, foreves impossible in the United States
of America.” Zechariah Chafee, Freedom of Speech in War Time, 32 Harv, L. Rey
932, 947 (1919) '

Legal historian Leonard Lewvw, however, substantially challenged Chafee's
assumptions, He concluded from historical evidence that although the “Decla
ration of Independence severed the political connection with England], ] the
\merican states continued the English common-law svstem exee pt as explicitly
rejected by statute, If the revolution produced am rachical libertarians on the
meaning of freedom of speech and press, they were not at the Constitutional
Convention or the First Congress, which drafted the Bill of Rights." Levy, supra,
at xv. Thus, Levy concluded that the Framers' conce puon of freedom of expres-
sion meant o leave the law of seditious libel intict, There is much o Support
Levy's hypothesis. As noted above, seditious libel Laws did exist and the Framers
tolerated some seditious libel prosecutions, Furthermore, thev never intended
to abolish such prosecutions in the states, Although James Madison, th priman
architect of the First Amendment. als proposed a press clause explicitly applhe
ihle 8] rh:' stares, '||l' First ( ONEress rejected Madhison's .|II4'_|||;,_~E'- LDy proledct free
expression from state restrictions, Instead, the First Amendment exphicitly
.'||§=||4'\ mly to Congress. Ser Anderson s, at 476478, 483.°

\Mlthough most schokars agree that seditous libel plaved a greater role in the

colonies and the framing of the First Amend

Urofessor Chalfee

1 1 ¢ 1
A \i:<l'|'-|';".'|_=|l."\-_ ot evervone APTCCS W h 'rolesson | A

ral commentarrs

argue that Levy's thesis misses important historical subtleties re wreling the
| !

Lonstitution and the First Amendment. Professor David Rabban for example,

1as noted that numerons prominent colonial 1he ornsts adopted the Fnelish

Radical Whig theory that the rovernment is the sernvant of the |;‘-..|.!.:a bt
1o popula

pular sovereignty and
tve povernment They further understood the necessity ol reforming, if not

L

totally elimin inng, seditions libel prosecutions wo conlorm to nol ons Of -F'rli|.l1

sovereignty. Thus, they argued that the common law of seditious libel should

require a showing of malicious intent, that trruth be a1 ded nse, and that juries

| i i 3 I § | o | ikl F1ive 1
rather than judges be allowed o decide whether publications were seditions
L. Eventuallv, the Supremre Conirt o 1 Firsi Amendment r i e
iheeriiesy motected bw the Fourteenth Amendment's Due Prooess (a L
tovw v, Mew York, 268 | i [
k| % Mot
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without such changes, they believed seditious libel prosecutions mterfes erl with

pl"[J“l'-”' soverelg
-.:1_:1-'1‘|'I1Jll:':|l COm
supra; Mayton, supre Anderson, sufra,

atv hecause officials continued to punish mere criticism of
luct rather than truly dangerous specs h. See penevally Ty

3. The Sedition Act of 1798

Enacted less than a deg ade after the adoption of the First Amendment, the
Sedition Act of 1798 produced the first significant controvers regarding the
scope of First Amendment protection [he Act was adopted amid gre wing hos-
tilities toward ideas generated by the French Revolution, which sparked a bittes
political divide between the Federalist and Republican parties. The Federalists
helieved in a strong central government whose purpose was 1o preserve securty
and property rights. They had litde faith in the “common man's" ahility to
EOVErTs, believing that citizens could voice their opinions through elections
but that elected officials were better suited 1o the responsibility of governing
Republicans, on the other hand, were strong believers in popular government
and valued liberty over security. They argued for decentralized authonty oves
decision-making and a government directly responsive to its citizens. Federalists
viewed the ideas generated by the French Revolution as a threat to the nation's
security; Republicans viewed it as a conunuation of American ideals of liberty
and democracy.

Federalists, who were then in power, argued that France would imminently
attack the United States and that it was necessary to prepare for war. Republicans
refused 1o cooperate. In congressional debates and partisan newspapers accusa
tions flew between the two parties. Federalists accused Republicans of dislovalty
and argued that hostile foreign forces were sowing the seeds of subversion within
the country. Republicans accused the Federalists of exaggeraung the danger to
further their political ends. To silence critics and ensure a united front at home,
Federalist politicians pushed the Sedition Act of 1798, Act of July 14, 1798, | Stat.
36, through Congress. The Sedition Act prohibited

writing, printing, publishing or uttering, any false, scandalous, and malicious
writings against the government of the United States, or either house of the Con-
gress of the United States, ar the President of the United States, with intent w
defame [them]: or 1o bring them . . . into contempt or disrepute; or w excite
against them . . . the hatred of the good people of the United States, or 1o stir
up sedition within the United S@tes, or o excite any anlawful combinations
thetein, for apposing or resisting any law of the United States, or any [lawful]
act of the President of the United Stites

PH““H heed to earlier eriticism of the law of seditious libel, the Act e widded that
m”h’_ s i defense to a charge of seditous libel, that malicious intent s a
required element of the crime, and that juries, rather than judges, were to decide
whether a writing was defamatory.
F .Rl'!mhlir.m_\ opposed the Act, arguing that it violated the First Amendment
7 hoing Radical W hig theory, they argued that the people, as absolute sover-
:lg‘!”_”““ the povernment, had a richt to criticize their elected officials. The
.I:l:-ll;ilij:'.”[]iv:l‘:'l they I11.'.|.[||'*! wontld be used o suppress infor matiion critical 1o
improven ‘ lon-making and good government. This was true even with the
ents (adding tuth as a defense, and so forth) because it was simplh

I eeee——————————
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oo easy for government officials w find that an opinion criticizing the govern-
| ment was not true and therefore could be punished. Thus, the indeterminacy of
such laws would lead 1o selfcensoship or oo much discretion in government
officials to act in their selfnterest. Federalisis, in conurast, justified the low as
necessary (o preserving the nation, Although they acknowledged that the gow-
| ernment was based upon notions of popular sovereignty, they maintained that
| in order to HUVETT e e tvely ele teedd ofticials must be |1|||r_:'|_ teed Ffrom cnticism
Some argued that there was even greater reason (o protect government oflicials
from criticism in a popular government than in a monarchy because " [t]o mis-
lead the judgment of the people, where they have no power may produce no
mischief [but to] mislead the judgment of the people where they have alf the
power . .. must produce the greatest possible mischief.” Richard Buel, Securing
the Revolution 256 (1972). They further argued that the technical improvements
in the law provided sufficient protection for speech

In fact, the Act was vigorously prosecuted only against Republican newspapers
and other Republican supporters, In 1799, Federalist officials began an
organized campaign to prosecute the leaders of all prominent Republican news-
papers (tming that coincided with national elections). From 1798 through
1801, at least 256 Republicans were prosecuted under the Act. Prosecutions
were based on criticism such as that found in a handbill distributed by Anthony
Haswell in support of Matthew Lyvon, a Republican already convicted under the

| Act. Lyon, Haswell wrote, was held by the Oppressive hand of tusur |]1'1[ power in
a loathsome prison, suffering all the indignities which can be heaped upon him
by a hard-hearred savage, who has, 1o the disgrace of Federalism, been elevated
to a station where he can satiate his barbarity on the misery of his victims.” See
Ceoflrey R, Stone, Periforus Times, Free Speech in Wartime 63 (2004, As was the case
in many such prosecutions, the judge directed the jury o enter a guilty verdict,

: and truth, much as the Republicans feared, provided very linle defense tor such
| a nebulous statement, Thus, the technical improvements 1o the Sedition Act
provided little in the way of protection for speech ertical of the government,

I'he Supreme Court never directly ruled on the constitutionality of the Sedi-
tion Act but several Justices upheld it constitutionality while dding circuit in the

lower courts. Most scholars agree that the unpopulanty of the Act was, at least in

part, responsible for the Federalist defear in the 1800 elections. The Act expired
in 1801, and President Thomas Jefferson eventually pardoned persons con-
victed under it (although, ronically, he tolerated common law and state law
seditions libel prosecutions of his critics). For more in-de pth discussion of the
[ history of the Seditnon Act, see L V¥, Stifera, al 242349 Stone, subrm at 15 74

i

wn, sufra, at 841-854; James Morton Smith,

Mavion, sufra, at 112, 121-150: Rat

Freedom’s Fettevs: The Alien & Sedateon Laws & American Ciond Liberttes (19 i),

4.  From the Sedition Act to World War 1

| h:' |'.‘1'.F|II.1I|H|| il If'.r' ‘\l'r||||1'-'|n _1'|| I -:|Ir{ Iiesl T 1l:ri'. £ r||1- IlhillI”' e '.'q.!1|.'1h1‘r I,iu*
F FEAIners meant [o .|1|l:r|.-| Ihl' |!>|’.|| RALOGTIEAN VIeW O A 1116017 =| | 1'|:-r:l| ODIECIVe & iq“.a,
ol the First Amendment. Al hough many came o understand the Seditnon Act as
a misguided exercise of power, government officials resuscitated the crime of
seditious libel with some regulariy, During the Civil War, for example, although
no federal sedition stane was enacted, military otficials issued orders prohibit-

ing specch tha expressed ~-.||||-.|I|.'. for the enemy, critcized the Army, r
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srenced (o bring var policy the Administration into disrepute.” Michael

ll“'”' Curtis, I.incedr Vallandieham, and Anie War Speech in the Croal Wer, Wm. %

Marv B. Re. ]. 105, 119-120 (1998), Citizens and politicians were irrested for ant-

ents under the orders, fd.; s wi Stone, sipra, at B4-126,

war sent
The Supreme Court resalved few free speech issues during the Civil War, but

- " ha T A vil iy i 11 "5 ¥ e
||.|.,i,,'p|.-‘.|.-,..-1 -_h|' meanng ol Lhe First Amend Il Were evicient |I|J ILEE*rSin %

Colorado 5 LS. 454, 462 (1 W7 ). Patterson involved contemp |'-!|-\.-=1::'I|-!r‘-|'|

the owner and publisher of two newspapers in Colorado thar featured a series of

ping recent Colordo Supreme Court n lings as P hincally motn-

wated. The Attorney General of Colorado instituted ecriminal contempt proceed

editorials crifl

wal the editonals “were designed

PR U and o mcite ‘.|h!l!':1

T e court on the bx
IS A e sSLale s | e | 1

intended, and calculated o hold up to g

contempt for this court and certain of the justces the reof, and [or the purpose
i ; i
af leading the people of this state to distrust the fairness and impartiality of the

YT (1906

Ny

decisions of this court.” People v. New Times Phlq. co, 35 Cold

Patterson (the owner) was found guilty of contempt and appealed o the Umated

States Supreme Court

A few points in the Court’s majonity opinion, written by Justice Holmes, are

notable. First, Justice Holmes refused to decide whether the “freedom of speech™

was protected from abridgments on the part not only ol the Linited States, b

also of the stares,” an issue that was finally decided in Favor of speakers dex ades

noted that even if the First Amend

later. See supra footnote 1. Second, the majorin

ment restnained states, it did not prevent Patterson’s contempt comaction because
| |

the main purpose of such consatunion |i||-l.:\' s is Ulo preven ill such feremaones

."'..-.||I'I|I||| l-\.-.\ll..'"lllu"'. IEIMmeEnis At ey

s upon publis

LATR

wentt pumishment of such as may he deemed contrary u

ninary freed

oy ot prevent 11 su

false as o the

the ||I:||:.- welfare

Tl X

ennt ey extend as well to the true a 1 the false, This

e the subseauent =||1;||~.||..

was the law of crimminal libel apart from statute in most cases, 1F nog i all

Ihe rule applied wo crin inal libels applies vet more clearly (o contempis

A publication likely u

Canse o ::-I'|;I|':| T, Wi

ach the eves of a jury, e

T i wilniss I i pending

= rione the less 4 coniempt (M ERELE G gl The theors

of our system is that the conclusions 1o be reached in a case will be induced only by

vt b any outside influence, whether

cvidence and argument in open courn

of prvate talk or public print 1 a court regards |a] publication conceming

ommatteEr ol law per 'I“‘q b finr | rending o el nterterendct I Iy

*

purish it

205 LS. ar 458463

]ll"liu Harlan dissented. He first noted that “when the 14th Amendment

[3|H'||‘:-'||Il'-|| the states froan impainn T i hridging the irl|'-l!-:"_'1 § 0 Cinzens ol

the United Sttes, it necessarily prohibited the states from I aring o1 thride

”"-!'hl'llllhll-'lll'llr i nehis of ch citizens to [ree speech and a fres [Press Il

it hhHA ]'I'~Ih| H.u i.:_'| 'l||'| er rejected the |||.|;---I'-'".'\ irgument that ||! € Imaain

Purpase of the First Amendment was to protect against prior restrainis. “[ can

1 i

T . 1 o " 1 " . 1
Mt assent o that view, | ISLCEe FLartan wrote il hie mmeant that the |l"::'-|.l1|I="

MAY mmpair o |I:|1j|!_;|' tHe rents of A4 Iree press _|||1| il Breee® spees h whenevier

e welfare

Ihi”L" thar the |-I:|-i|- wvirlFare requires that we clone

ANt overnide constitutonal prvileges, and if the nghts of ree specch and

of a free press o

¢, in thelr essenc tributes of national citizenship, i 1 think

thiey are. then neither Congress nor any state, since the adoption of the 14th
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|

o8 Amendmen ur. by legislative enactmenis ol whicial achien mpair of

L' 15 ‘.-.!:_:_l them.” fd. at 504,

-:::' i.i||' i.- vseCiion i -.}u-_.l_r'!n CTILN il ol the war erfonr l‘.':ll'l_'_ I'l'!.'l"'{ I'n."u.ll i

iy forced the Court to revisit whether the First Amendmend protected -||:'|-!|

I-' fronm  statules imposing crminal punishment. In Schend k v. United States,

; 949 LS. 47 (1919 nfra p. 32 Jusbce Holmes this time found that he First
Amendment was nol simply hhmited (o preventl prior restralnts ‘s Ch iptet 2

|

i g
illustrates in greater detal

s ioma

]

e B

B.

=L g

P

!_ Colonial defenders o

truth

hroad profet

wotld lead to

ITIATIS

uogEe tne

1 judclicial srandard with which 1o |

], dermving
 sratutes 1s sull far from easy

FIRST AMENDMENT VALUES

sp pxpression posited many theones supporing thi

'aiu-.._l, Thomas Jefferson argu f that Tred lebate

Mlrath s ereat and will pre il if lelt to he
1 T

b, self]:] che is the proper and sutficient an g

: o fear from the conflict 1 nless by human interposinon disarmed of her
FE natural weapons, free argument and de hite [homas |jelferson A Ball for
I Establishing Ri ligions Freedoms in 2 The Papers of 1homeas Jll-_“-"- i Hdh, Hdb
e Julian P. Bovd ed., 1950). James Madison argued that [ree dom of the press
in a democranc government vere officials were servants ot Lhe

Vil necessan

uliimate SOVvereigns

[ames Madison, “Report Accompa-

I.: illilill. -.|n,. woie 1e*
i nying L "'.I'_;Illll, Resolution, 'l:r'l weel i 4 T ' ke  Severil
. vEife 1o n thi \dobtion of he Federal Constilutiior WEER T | | Elliott
5 ed.. 1836). The Connnental Longress appro ed a declaradon in 1774
i tating tha
! hie i | i Ireedom | reess | O aiile Iue iy e t ik
b uthy, scie &, ol d arts in general, i s diismn i i | seninments an
'l I P ITUTS A LN alf Csovernment 11 il TN i thin J o
.I' CIwWeel '.'!' {115 o B RO TR i L i VIl Ly
g ppre licers ae shamed idmidated ! T wirabl i 1
;_._' oeles ol ducting al
& Vidifres the Tmhalateanl Chieer | [0 wl (1l o these | fications,
hich focus o | il I N Pression ELRETRT 1 slniIcal evenis o
iraie for or agn rateciung expl on? | hat extent do they stand alone
1% justlcations ol Ol "ol i (TRl
Modem theonsts | i i 1 I} these themes as wi \s mi read the
I|I I"'l:"."'””-'- CROCT]H Y 1 '!-' 1 ."":I valiues, sIcien I Ner ol how
B hey are it Ty STALEIMETILS H i L& O eonls Wi e .I!,IIL-HI-II ol
A I he First Amendment. L)oes any heory sanstaciorily AN v wi O vl
__:r welieve free expression ol wolected? In this secnon ere are briel
t references (O supreme Lol s insofar as they relal v these theoretical
i isitiications ol rolEclinge spee he Court has never reliea o 1 single
=f
." unified prin |'!L toy Justeby A L PeEeECil riEnrudence ther it has relied
o i many different theoretcal justi i %, Shol e st h fon ingrle over-
rell 1 T e that jus i i [ LAl Aok -.l-- S
..g
h
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|~l.|:i.'.'-.||"5 he nanonal security letter hypothetical above, To whaa extent does
sl

it whiether such subpoenas are conststent with the | ]

5!""”." .]||'|1 -‘-'.
of the ollowing philosophical accounts of free speech

Amendments Lo any

,;-\[1|.HI‘. why such subpoenas should or should not be useds

1. Truth and the Marketplace of Ideas
Tahn stuart Mill first elaborated on the search for ruth rationale in On Liberty:

I 1 pecudiar f vil of silencing the expression of an opinmon 1S, that il 1% rohh

the human race:; posterity as well the exiating generation: those who dissent fro
the i nore who hold it I the opinion 18 ngh thev are denrived ol
WpROTTUNILY of Cxi hanyring error for truth: f wrong, they lose, what 1 most as
sepat a benefit, the clearer perception and livelier impression of truth, produced
b 1t collision vithl erron

Firse, il any oamion s o mupelled o silence, that opinion may, for aught wi
ertainiv know, be true. To deny this is 1o assume our own infallibiliey

Secomnd, though the iendoa -l| IV D an Srmor,. ik mas wund very con ||||||!1.
does, contain a portion of the ihe and since the general or |.:.'.-'.]-"__ YNIONn on
iy subject 18 el or never thi hole trth, it 15 only by the collision of adverse
(I ITLICHIS that the remainder of the ath has any chance o cing stipplied

Thirdlv. even if the received opinion be not only trae, but the whe lee truihe: unless

it 1% suffered 1o be, and acmally s, vigorously and earne sty contestecl, 1t will, by

most of those who receive it be held in the manner of prejodice, with hitle com

prehension or feel of s rational grounds. And not onl his but, fourthly, the

will be in danger of being lost, or enfeebl e, an

meaning of the doctrine 1

e and conduct: (e dogma Deng a mere

'

ol IV d of its vital elfect on the chara
formal profession, inefficacious for goodd but cumbenng the ground, and prevent-
ing the growth of any real and heardelt conviction, from reason o i"""""'-;
exXperience,
John Stuart Mill, On Liberiy 87, 118 (David Bromwich & George Kale eds., 2003
Justice Holmes picked up this thread in his dissenting opinion in Abrams

Umited States, 260 U.S. 616 (1919), arguing that

Persecution for the expression of opinions seems o me perfectly logical. I vou

| i i
hawe no doubt of vour premises or vOur power el want a certmn result wath all

vour heart vou naturally express vi I wisies in |.-'.-. '||-| Lt i: awav all CHEYOSITLO

I'o allow opposition by speech seems o ndicarte that vou thank e speecn
impotent, a8 when a man savs that he has squared the circle, or that you do not
ire wholi " el Tar the result, or that vou doabt either vour power or w
premises. But when men have reahized that ome Das upsct many fighting fiths
they mav coune o believe even more than they believe the very foundations of their
Wiy conduct that the ulumate good lesired is hetter reached by [ree trade in
ideas — that the best test of truth is the power of the thought o get isell accepted

in the competition of the market, and that vuth 18 the only groand upan which

their wishes safely can b utied out. That at any mie is the | oy ol i
8 AT NI eyl il e T I 1 I,"il'. alr il maosl eEvery !.!'
WIALET (v ilvatieowmn ST MO ey [T pon unperiedct




