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A, Thae History of Free Expression in England A

amendment, the values: that underhe protection of expression, amd oerEin
doctriital themes that consistently emerge in the Court’s decisions, These over-
sicws ihvelve foundational issues that emernge in later chaptersas well,

A. THE HISTORY OF FREE EXPRESSION IN ENGLAND
AND THE EARLY YEARS OF THE REPUBLIC

Comaider the Following hypothetical

e e i Hbeariim s chie Inesal eoemmieeity Bbads Yesrerday vou received a namonal
B LRy Ietber, W arlminsimnye subpoena isicd by the FRI ‘%-:'l."l\-.il'l'r} o garher
infurmgtion abnt the Hheany acosates of one ol wour patrons that the FRE belicyes
ik Heebewant voa Toreian conntermielgence mvesugation.” Under federal v, von
re pequived G0 o oser the anformeaton o te FBL Funhcrmaore, vouare pro
habitied from challenging she subpiena oo o dlacleaing o any ather person that
ot have received it e The LESA Patoot Act § 505, Pl Lo Mo 109-56, 115 Stat, 3732

120000,

As vou resud the history below, consider how it bears on the above hypothetical,
Toowhat extent does the First Amendment prohibit or allow nasonal secant
letterss Flow do (e straggles over English ficensing and the law of seditious Libel
i Englamc and the early Republic reflect on the subpoena issuer

1. England

Prior o and including the late eighteenth cenmry, English officials attempted 1o
suppress “dangends” or "offensive” specch, ostensibly for the preseration of
the country or the wellare of i citizens. For example, bbels of private persons
wene fegquently punished as hreaches of the peace. See 4 William Blackstone,
Comatiertaries o the Lo of Fagland *150. In additon, the Crovm and Parlinment
ilsc atreinped (o punish expression cridcizing government officials, govern
ment policies, and religion. So Leonard W, Lovy, Emergence of 0 Sree Press 4-8
[ PRESY . See alio Fredoek Senton Sichert, Fresdom |.:.I' e Fresy in Exgland [ 76-1 7786
{ 1H62): Philip Hamburger, The Dnelogment of the Law of Seditiows Libel and the
Comveld of e Presy, 37 Stan. 1. Rev, 061 [ 1U85),

Twn forms of regulation emerged as most effective — licensing ind proseco-
Bl for seditions Tiliel

4, Licensing

The fifteenth century invention of the printing press saw an increase in the
distribuition of written lleratire and 2 concomitant rise in the Cronwn’s interest
m repnlating distribution of potentially “dangerons” publications. Medievul
laws punishing treason, heresy, libhel, and spreading “false news” against the
king (Scandalim Magnanim) were already available o suppress permicions
expression, Howevor, such laws allowed only limited and piecemeal repulation
and the Crown wanred greater control through & more unified mechanism ol
regulition. Beginning in the sixteenth centiry, the Crown clagrmed the authoriny
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toc license printed.marerials az a maier ol foaal prercpative (that 15 powers
vested in the monareh aloneds Those Watibifig bo _|1|||_1]:|ﬂ1 ]_|1'i|||_|:'r_1 materils
had vo submit their work 1w livensing authorities who could censor pontions
of it Fll'i.l’a-l' LLx] ;_;.gl:':'inTiIlf_:‘ 4 ligense, Publcation withont Heensoms” ;1'|:r|'_|-r|:|.1.'a_| WS
'|'.I-1J.I'li'=.|1..'!h||'“ in the E‘ll':"l'lﬂmiw-: oty (that s those  associated wath the
Cirown ). The Chciwin's _]I.Jririrll sitiian He “i.'i‘:ll...'=ilj;=_'I wits that “the s-‘tilhil'i.f:.-' of the
governmetit and the peace of the veilond demanded strct-conerol” of published
materials, Sichart, sl al B2, Howeve?, few standards j;l.,]]n::ltd_ CETIEOTS 1N their
decisions, placing puldisbecs o1 the meroy of povermment officials™ arbitrary
cle e rrninaAring s,

Mot surprismigly, such leensing lows were controversial. Many English liber-
tariang argied against (hemm claning that they were detrimental to perional
litieriy and goad government, Thus, the English Levellers (a radical demaocratic
indverment formed during the severiteenth century English cial wars) argued
that a e prasa wiss Messential unto Freedom . . . for what may not be done o
that peaple whao may oot speak or wiite, but ar the pleasure of Licenser.” "The
Humbile Petition of Firm and Constant Frends," in Leiwller Manifestoes of the
Purtun Reanbuliey 326, 328 (Don M, Wolte ed., 1144). Similardy, John Milton
argieed that lvss licensing books would discourage learning, prove fruitless in
preeventing the spresul of “evl,” and placed too much taith in the infallibiliy of
heemsars, Jahn Milwon, *Areopagitica," in Awobagitics awd Of Bduoason §, 21
| [';-r-'lrl'!.l‘-l;' H; Satume ed,, [85] 1

Licensang Ly nonetheless remained the primary mechanism for suppressing
printis] expression through the seventeenth century although they eventually
came: wnder pardismentary authonty mther than roval prerogative. In- 1684,
Parlimnent dild not renew the licensing laws upon their expiradon, primarily
becianse (hey were expensive, imposed an undoe burden on panters, were olten
widely gnored, and were difficult 1w enforce svstematically, In effect. licensing
expirged for " ressons af expediepcy mther than of conviction on morat or phil-
ersispahincl grovmes” regardimg the necessity of o free press. Siebert, sapn, ar 261
For discussions of the English licensing system and reluted matters, see Lewvy,
e, @l tr-7: Siehei, l.:l.r:i'.l.-a-'.-_, T|:|rr:-h|:|:'|_;{=r, ,l.:l|:;|!.lr'.:.5.l at HEE-RO- WA lliam L. r-.-:l,;'_i,_'_l"r_i,‘,ur‘,|1
Temavrrd o Thevery of First Aveendmend Process, Ingunctions of Speech, Subsequent Punisk-
witrid, el the Conty af Bep Prece Restraind Docirine, 67 Comnell Lo Rev, 245, 248 {1982

k. Seditinus Lilel

Wiile ficensing wined a0 mechanism of enforcemernil-in the seventecnrh
centiry, piher logal insiromenis of suppression came 10 the fore, Government
oflicials inially atempied i prosecoie speech under the eszon Lass, which
prohihated (B imagining or compassing O olber words, plocing) the death of
the Ring, (23 making war sgninst the King, oc (5) widing the King's enemics. By
the: e of the seventeenth century, jodges found that weitings and printngs
critical of the Croavn eoulil farovade the “overt el necessary Tor successtul
creasan prosecations, For exinple, oiicens were tred o poldishang materiats
arguing fhiar the Ring shauld T goronniabile o his sulgects,

Whike gosernmentodliciaks ininally Teheved than such “constrmcrive reason”
prosccutiond allowed suppression of pobBicaooos coibcial of the gosermnent, few
treasan triaks invoived only published naterals: Proseontions were diffioult for
several reasons. Muoch ant-government Beratuee was 0ol cXmeme cnonty o be
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|.'_|}]'|H-'!d.t:l'l.‘:l.'] I'.'l.'::i:-;l.'.l:|:'1'|'|'|l.'!_i||| ieg helicved the death r:||:1|'.||l:- Lia |.Ii:' kLl I.III.I'.|.I.I.|.:|' |:I.i.|.[3|'!|
1m|_i,g_\}|||'|-|'“l1r., anrd Parliament enacted a s 1|||:l.-|::-r'|li.||'|§,- |':_-'|,'r1:111;|11g thie Proe-
e wesenl @l creason icials, s [ELEEY ||'|1||g Eregles prodect wan For those acoased
._,Hfﬂ]c crime, Fon |i.':~:|:||.~.--i-:|||: s Siehert, -'r.;.il'.rrr.l: PR 3 (o ¥ | |_,,|,rj|L|-|_||'|_-;\|:';|'I ety il
ﬁfﬁl ) F-T28: ."rf:i:.'ll:-ll., wme by, aid s (i,
The F.|||_l||i-.|| [ER S L IFRES (] 1hus turreecd |:1n:".r:;|x|_||g|ﬁ:.' tor sechiionss fiksel [PrTasECL-
figgs, Suih prosecutions bead been aepililde 1o the government for at least a
c‘:ﬂ-[ur:r' F- L | "i'.i!l'l":l"l: ':I'r.li.l_lf"'l :;IIII.I 1|1-'|-:1111:-|'i-:|1| 'I_II":I"E."I;"I“;I_:WI.":. 'l'|'l"l'll:'|"| I].;II;'I I'_‘I{"I.I:'I.I'_JF:II:'I'_J|
0 prevest breschie of the pPERCE, T1i the Jate sisieenth and e:-.;lrl]_.' seventeenth
centunies, the government pursved sedatious libel prosecutons pimarily when
they involved written defumations of specific government otficials (that is, state-
mens that tended to mjure g spectic official’s reputtion), Consequently. such
paecutions generally involved identifiable statemens about individuals just as
libsels of provate andividssals dicd
I LGOS, Avicrney General Fdward Coke's prosecuton of Lewis Pickering for
pablishang o defamatony poemn about two Archbishops of Canterbury marked a
aigniticant moment for the law of libel concerning government officials, In his
report of the case, Coke noted that the consequences of libels against a private
pemon versus o governiment official were guite differenc

I it B aainst a private man ivdeservéth a severe punishment, for althongh the
Eibel be made dmainst one, ver it inciteth all those of the same Tamiby, kindred o
sociehy o posenge, and so may be the cause [hy-consequenae o] quariels and
breach of the peace, and mad be the cause of shoedding of Bloed and ol great
inconvenience; if it be against a Magstrate, or other public person, it l5a greater
nttence; foritconceroech notoncly the breach of the poace, butalas the acandal of
the sovernmene; for What grearer scandal of goverument can thore be than we lave
cormupe or wicked Magistrares to be appointed and consned bar dee Bing o
nawrn hiz Subjects under hionr And greater mputason o the S cannet be,
s tocsuffer such cormipe men to it in the sacred scat of Justice, or 1o have aiy
mecklingr in or concerning the adminksration of Justice

g de Laledlis Famosas, 5 Coke 125a, 125a {1605}, The case also established that
Leitninal libels such as the one involved need not be false in order to be punished
nap dicd the victim need wobe alive for the povermment o punish the libel. 1d ac
11253-12511. These latler requirements pertained o private libels as well as to
libels agains govermment officials. Although the Mckering case was prosecuted
s astraiphelorward libel, the case's central proposinons (dispensing with mruth
A A defcnse and establishings that libel apainst government officials cavsed
Ereater mischief than privare hbels) were important building blocks in the trans-
lfuommation of seditious libel as 3 crime,

; During the seventeenth and early eighteenth cenouries, prosecutions of sedi-
B85 Libel eventiadly chamged, especially as the licensing system died our Cov
stnment officials wrped that any writing critical of povernment, not just wiiting
mmed at defaming specific officiads, qualified as seditious libel. Eventually, the
SRS recogniaed officials’ claims, In Oween v Tutchin, the publisher of a
Periodical. The tHwermton, was prosecuted for writing and publishing general
“harges that ational leaders ok bribes of Freach sold and that military otfi-
£hitls. wi e corrupl. I response to defendant’s argoment that libel reguired
FEements ahout i tienalar peason, Lord Holt declared that i would be “a
YEOY strange dactrine: Lo say s sl 5 lbel veflectung on the povermmenst|.]
[R]T“]ta'rnurln,-:_r i possess the people that the govermmenit s maladrministersd
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b corrupt persons . .. s certainly a rellection on the government,” Queen v
Tutchin, 90 Eng. Rep. 1133 (QLB. 17M). Lord Holr enlarped the definidon of
selitious libel, permanently hringing it out from under the pospices of tradi-
tioal libel and making it & separate crime. His justificaition echoesd Coke's
reisons tor distinguishing hetween private libels and libels of specific govern-
ment offecials:

I peaple should not be called 1 account lor possessing the people with an il
erphnbon of the govermment, no govciiiment i swhsist; for it is VT necesaany fo
all gowveineuents that the people should havesa sl opinvion ol i, A nothiog cao
b worse yany government than o codesvour to prEchTe Animosites as 1o the
mintigpiement of i, This has been always looked apon as o crime; aid oo govern
et v besale without it be pueished.

fd,

A with earlier versions of seditious libel, judges found the truth of the pul-
lished mater immaterial to the charge of seditious libel In addition, thes
implicd the Enowledge and malice required for the erme from the statement’s
detamatory content, Tu other words, the courts assinned the defendants had the
necessary bad intent simply from the fact that the suitement was defamatory; no
other prool of intent was required. Some publishers attempted o evade the
law’s requirements by publishing satires or ironical statements that did non
explicidy criticize government officials. Bl the courts made clear that such
writings could be punished as seditons libel. Ser Queen v. Dr. Brown, 88 Eng,
Bep, 911 (C0 B, 1706). However. they had 1w he judged us ibelons by a jury rather
than a judge since the witing was not cleardy malicioas,

Detractors arguesd that the law of seditions libel gave judies too mich Iecway
tor Hind writhigs damgerous that were no more than simple criticism of the gov-
ernment, il that. For example, John Trenchard i Thomas Cordon, wiiting
under the paeudonym “Cato, " arpoed thar * Bl hen woreds wsed in their tiee and
proper sende, -and underseood o their Tineeal ol tiensd meaning, inipoer
nothing that is criminal; then to strain their geneine spnification o make
them intend sedition (which possibly the author might intend tono} i sach o
streteh of discrelivnary power, as must subvert all the principles of free gos-
ermment. and overturn every species of Tiberty.” Cato, "Second Disconrse
Upon Libels,™ 3 Cafo’y Letters Na. 101, Part af the Fnglish Radical Whig readi-
ton that argued for greater government accoiiniability to the people, Tren-
chard and Cwirdon acknowledged thar "men ought to o speak well of thelr
governars . while their povernors deserve [ b well spoken of; but [for ofTi-
cials] to do public mischief, without hearing ol i1, 2 only the prerogative and
telicity of tyranny. . . . The administraton of govermment is nothing else, bui
the attendance of busiees of the people upon the interest and affain of the
people. . Only. the wicked governors of men deewd whal is said of then”
Carg, 0 Freedoin of ':.'i]J#I:I'.']'.I: That the Same Is f1|:<1-'[1i11'.||_|-|_1:- from Puhlick
Li.'.‘.ll."]'l[.-.“ it ] Coede's Felters Mo 15

Despite criticism of seditdons libel law, it cvenually hecame seieled practice. In
L763, Blackstone summiarized the state of frecdom of the press m England:

e Libwerty of the press i indeed cdsential o the namire of @ fres state: hut this
LODRIAGE 0 Lodng no previcus resing: ugan prabdicaricms, and noe i eedom
Leoen censure tor erimanal matter when punished. | . Tosubject ihe press 1o dhe
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restrictive power of a licenser, as was formerly done is o anhject all lrecdon of
srnlmenl o the !‘.‘ll\'_:;'l.'ll'“-:'l‘-"i i ane man, and make him the arbitca L anil dneCallibale:
[ af all conproverted paoines in leaming, religion -\.’l!'l.l:l ;.'1-.l.='-l.'|.|||-|*.:|:|.. Basr 1o
d b las phe e does ot predent) say dangerons of offensive writhags, wisich,
when published. shall on & tair and fmpartal sl be adpudged of a pernbcious
pendency, ks mecessary For the prescrvadion. of peace and good coder, of gowen-
mcn and eligion, the only solid foundations of civil Tiberey,

Blackstone, safira at $1531-154 Accordingly, although licensing schemes were
ponsklered potithetical to free expression, laws imposing subsequent punish-
menl, such oy seditiows libel baws, were not As Blackstone noced, the formes
schemes were rommonly called prier or previcus restraints becavse they called
for otfickl approval of speech prior to its occurrence,

2, The Early American Republic
a. Generally

Thereis somme debace as (o whether Blackstomc s view prevaiied in the colonies
when the First Amendment was adopted, Licensing, asin England, was oomnsid-
icrod an impingement on tree expression, The law of seditiows fibel, however,
was another matter: Like much of English common faw, the law of seditions libel
passed over o the colonies, although it is unclear whiat overall effect the Faw had
i the years prior to the adopdon of the First Amendment. There were lew
aeditiony lihe] prosecutions in eighteenth century America. The most famaus
of these — the prosecution of [ohn Peter Zenger for publishing remarks eritical
of the Gevernor Ceneral of New York in 1735 —wad an imporeant milestone in
such prasecutions. Zenger's counsel argned. against all existing precodent at the
time, that Zenger should not be convicted because his publications were Tasced
in fact. Alihosigh truth had never been a defense o libel and Lenger’s publica-
tiom was a elassic example of words often punished as seditious Tibel, the jury
elmed & “nol il verdict. The Zenger verdice did not make new Taw, bt i
signaled the deph of popular opposition o use of seditious el laws to punish
enncism of the povernment. Accordingly, such proscculions Were rare. A more
effcciive punishient was the use by populariy etecred assemblies of “breaches of
Partiamentary privilege ' (essendally, the power wh lind people in contempt) for
sEements-critical of the legistamre and the government generally. Fven thas
taal, however, becume ineffective due o popular opposifion. Se garally Ty,
T, ol 1661, Thasid AL Anderson, The Chigrenid af the Press Clanes, 30 TCTAT, Rew,
455, BOA515 (1983

Thus, the law allowed substantial punishment of seditions Tibel b fis
Praciical etfect 1 unclear, During rhe cighteenth cenvury, newspapers and pubr
I'Eﬂ-'_'lUHﬁ frequently printed material eritical of the government with few e per-
Chssinng, Meveriheles, colonists were not always principled in their willingness
Wk extemnd protection 1o speech they disliked, especially as the rfi hetwesn
EJLgi:tFLd and the colonies grew. Speech criticizing. the rovalist government
s widely tolerated while Jovalise specch was not. Se Levy, safra, a1 173183,

f']':"i':rl'l- i, il 485 Mayiom, sfeer at 511-513; David M. Babban, The Alis-
bavieal Mistorian, Ieomord Loy om Freediom i Expreession i farly Ateerican Hishisy, 57
SN, L Rev, 795, 542 19867; Richard Buel, “Freedom of the Press im




1 1. The History, Valies, and Copient of the First Amcodosent

Revolutionar America: The Fvlution of Lilwerodanisn, 176k 1520," in The
Press and the American Revolugion 39, 71-72, 7475 (Berned Failyn & |ohn
Hench eds, 198405,

h. The Adoption of the First Amendment

First Amendment scholirs debate whether the Framers of the First Amenid-
renl intended o adapl the Blacksionian view regarding freedom of expression,
Zechariah Chafeo expressed the standasd Bbertarian sentiment that the frameis
illlﬂ."'rl.d.l.‘l.'l toy o e I]I.\:I_rl '|_1r.|-|.|'|_i_|-_|i| Tll.'l:ll!'iilllﬁ schemes. '-:]'I.Irt'!t'. HT[.[LH.'":E thar sinee
licensing schemes T expired in England in 16493 and in the colonics hy 1725,
there was no necd 1o adope a constitnional amendment o prevent theim,
Rather. Chatee contended chat the framers “intended o wipse ot the commine
Baw of sedition. and make turther prosecutions for criticism of government,
witliont any ineitement to vs=brea k]!'lﬂ.: fi|1-¢u._-.|:-|_--i_r|'|'|_'_|r|;:__-:,ii'|'|p m the Unbced Ssates
of America.” Zechaiuh Chatee, Freeam of Speech in War Tine, 32 Harv, L, Rev,
Q32 T (191%).

Legal historian eomard Levy, however, substantially challenged Chafee’s
azsumptions. He conmcloded from fistomil evidence thiat allthough the *Decli
i3l of Independence severed the politicd connection with England[,] ... the
American sates continued the English common-law SFALEID except as explicitly
rejected by statine. TF the revolution produced any radical Tibertadans on the
meaning of freedom of specch and press, they were not ai the Conatinuionl
Comvention orf the Fimst '_.*L'IJJEI:'I.':HR_ which drmfted che Bill of Riechees, Levy, stifie,
atx, Lhus, Leww concluded that the Framen' conception of Treedom of expies-
sion meant ta leave the law of seditious libe] intace There s much oo SIppan
Levy's hypathesis. As noted above, seditious libel laws did existand the Framers
lelerated some seditious libel proscentions, Furthermare, (hey never intended
to abaslish such prosecutions in the suaces, Although James Madison, the Py
architect of the Ficsi Arnendment, also praposed i press rlanEe !‘H[}lil.'j'ﬂ:!-' EE'-'FH“'
alale o the stares, (he First Congress iejected Madison's atgempis o protect fiee:
expression from state restrictions. Tnstead, the First Amendiment cxpliciily
applies only o Congress, See Anderson, sefm at 476478, 4831

Although most swholars agree thar seditions libel plaved & greater role in the
volonies and the funing of the Firs Amendment than Professar Chalee
acknowledges, not everyone agrees with Professor Lewy. Seveeal commentatons
Argue thit Lew's thesis misses important historical subileties regarding the
Caomnstitudon and the First Amendment, Professor Davied Ralshan, for example,
tas noted that mumerows prominent colontal theorists adopied the English
Radical Whig theory that the government s the servant of the people b
extended it to include legistative a9 well a3 executive subordinsion. o popiilai
will. Muny theorisis expressly linked free expresion to popular severeignn and
effective povernment. They further undemsiood dhie necessiny of reforming, if ot
teakally eliminating, seditious libel prosecutions w conform o nations of popular
sovereipntys Thus, they arpued that che eommen law of seditgows Bbel should
require 1 showing of malicious intent, thar irath be 2 defense. anid that jurics
rathes thin judges be allowed o decide whether publications were seditiois.

L Fscnduatly, the Suprenné Connt fid shis Find Aomendnw i s eedom of speech s At the
likerrics propcoied by the Fonrteenth A ndnic’s Ties Prose | S applicabls i th slakes; Ser
Crithaw o Mew York, 268 TUS G52 (1095
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Without such changes, they Teelieved zeditions libel prosecutions interforcd with
popuilit gonvereignty beciuse offivial: contnued o punish mere criticism o

g et oo et rather than truly dangerous apeech. S penerally Rabban;
sufirm; Maytun, G Ao rson, sfm

3 The Sedition Act of 1798

Enacted less than a decade afier the adoption o the Fist Amendmcnt, the
Sedigon Act of 1798 produced the first significant controversy regarding the
scope of First Amendmen| protection. The Act was sdopted amid growing his
mitities toward ideps generated by the French Revolution, which sparked a hiter

dlitical divide betwesn the Federalist and Republican parties. The Federalises

wlieved in s strong centmal povernment whose prorpuse wis W Preserve scourily

and property righis, They fiad litde faith in the "comemon man's” ahility o
govern, Beheving thin citzens could voice their apinions through elections
but thiat elected afficials were beteer suited v the esponsibiline of goscrning,
Republicing, on the other hand, were scrong believers in popular governnuent
and valued libheny over security, They argued for decentrlized authoriny over
decision-making and & govermment directly respensive (o s citizens. Federaliss
siewed the ideas generated by the French Bevolution as 4 threat to the nation's
sECuney Republicans siesed 1t as a continuation of Amencan ideals of likern
ol lemacracy,

Fésleralists, who were then i power, srgued that France would imuminenily
attack e United Seates asicd that it wis necessary to prepare forwar. Bepuhlicans
refused i coaperate. In congressional debates and [t 136 [EwsPapETs Anciaa-
s Hlew hetween the own [ririves, Fedenilise aceused Republicans of disiovaluy
anclsrpued than hostile Farcign forces were sowi ng the seeds of subversion within
the country. Républicans apcused the Federalists of exaggecating the danger o
furthier their political ends. Tosilence critics and ensure 2 unated Bront ac home.
Federalist politicians pusheed the Sedition Act of 1795, A tof July 14, 1798, 1 Seat.
a9, thesugh Congress, The Seditdon Act prohibiced

WTILiSE, prititing, publishing or uttering, any fslse, scandalons, and maliciouws . . |
WItings IR thi govcrunent ol the Liniocd Staes, oz either hovse of the Con-
RErss of the Lmited Stazes, or the President of the siled Salares, with inceod i
diime them!s or |.::i||;-__r them , |, inoe cortleng or -:ii.-c-r=|'||||{': I L
agdine iem L vhie hatred of the good poople of the United States, or e slii
P seditiom within the Uniter States, ar to excie any unbawtol combioations
theden, for Oppesing or resisting any law of the Uniied Setes, or any [Taswlul]
act b the President of the Unired Hrares.

Paving heed 1 earlier criticism ol 1he Law of sedigous libel, the Act provided that
lm'h. Wi A defense g charge of sediious libel, that malivious intent wmes a
quired tlement of the crimic, and hat juries, rather than julges, were to decicde
whether o writiripr was defamarary. : A
EE.HE["LLI'H“'”-‘“FP{'-‘FE'R| the -"'-'-"5.:1I'5-_f_llillq thae it violared the First Amendment,
|!i[l;!::;:;li:%1-§;:-l}|,i‘fﬂl Whig theory, thoy -;::15__r||q~|| LI'!_;':;_ .|:hr_- I:.[::_'_IE'_II_L"‘_ ag-nlmaluie sOver-
gor o ME guvernirient. ‘had a right w criticize their elecied offictals, The
F”?J;?:Tl:f]'l they feared, would he used 1o suppress information critical o
¢ SAlon-naking and good government, This was oue even with the

iy ’ - . : : :
ProvEments '--llLL'-II'I:-:.', trith as 3 defenae, and so forth) becauge i wis sirripaly
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oo easy for govermment otficials w find that an opinion oriticizing the govern-
mientwas not tree and theretfore could be punishcd. Thns, the indetmermrinacy of
such Lrws would lead to selfcensomship or oo much diseretion in government
ufficialy 1o act in their selt-interest. Federalists, in contrast, justified the Taw as
necessary o presening the nation. Although they acknowledged: that the gos-
ermment was based upon notons of popular sovereignty, they mainsined fhi
m order o govern cffectvely elected officials st he protecoed from criticiam
some argued that there was oven greater reascn 1ooprotect govermment aflicials
froimn criticism in a popalar government than inoa manarchy becaiese [ 1] o mis
lead the judgment of the people, where they have o power may peodoce oo
muischict [but oo mislcarcd rh-:‘_illlingl-:“'nl of the E:II:-:I]I]-:: whire they have ol the
power . .. must produce the greacest possible mischiel.” Richand Buel, Securnge
tree Repniudied: 256 {19720, They further mglmr! rhiat the rechieeal irll.;’l:l-:ll.'-e'lllﬂllh
in the law provided sufficient prowetion Tor specch
In face, the Act was vigorously prosecured only against Repahlican newspapers
and’ other Eepublican supporters. In 178909, Fedoralise oflficials hegan an
rn*,:;arli:-'t'dr.:nrnpaigu I PrOSCCLEL thie lesders ol all ‘:III:IIIIiIII!:II| ﬂ1:|:-||.|‘:-|i|':1|| L
papers (dming that coincided with oatonal elecoons), From 1798 thraugh
1801, at least 25 Republicans were prosecired onder the A, Prasecutions
were based on criticizm such as thar Tound in a handbill disceibated by Anthoa
Haswell i suppart of Matrhew Lyon, a Republican alresdy comdcted under the
Act Lyon, Haswell wrote, was held “hy the oppressive hand ol vaarmped powerin
a loathsome prison, sulfering all the mdignitics which cam be heaped upon him
by a hard-heaned savage, who has 1o the disgrace off Federalism, een clesated
tora statidn where he cam satiace his barbarity on the miscre of his yictims.” See
Lieottroy BoStome, Perilons Times; Froe Speach tn Wiarkie B2 (2004] As wan the ¢ase
in many such prosecutons, the judge divccred the juny o cnket 3 guilty verdice,
and trith, muoch as the Bepublicans feared, provided very tictle delense for such
a nebulous statement. Thus, the technical improvements o the Sedition Ac
provided Little in the way of protection for speech cridcal of thie governmesnd,
The Supreme Court never directly ruled on the constitutionaliny of the Sedi-
tien Aot but several [astices npheld its constioutionalive while riding circuicin the
lvwer courts. Most scholars agree that the unpopularity of the Act was, at least in
part, responsible for the Federalise deteatin the TS0 elections, The Aot expirerd
i 180T, and President “Thomas Jeflerson eventually pardoned persons con-
victed ungler it {(although, ironically, he tolerated common law and seate law
seditious libel prosecutions of his critics). For more im-depth discussion of the
history of the Sedition Act, sce Levy, sigfra, at 242-354%; Stone, supra, at 10-78;
Mayton, sugre, at 112, 121-150; Rabban, supra, at 541-854; James Morton Smith,
Freeoiom © Fetters; The Afien & Sedition Laes & Amevican ol Liberties (1956).

4, From the Sedition Act to World Wer [

Fhe expiration of the Sedidon Acodid not resobve the dizpute overwhether the
Framers meatit to adopt the Blackstonian view or 2 more speech-protective view
ikl First Amendment, Although many came o underseind e Sedition Actas
a mispuided exercise of power, povemment officials resuscigied the cime of
selithons el with some regulanity, Doriog the Crdl Wi, for ecanple, :-|J1||._l.u|__5h
no Feetera] sedition suatue was eoacted, mihtoy aofficials psoed ordess prl::-hi_l_:-'i =
fILE spaeee I 1ha |':-.'|||1-~.=+|| -u_-.'||||:s:s!||l. foar the ETLETTIY, o ritciaedl the .'"erll1_.. ar
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eenebed 1o bring thie war policy of the Adminkscration ing disrepute.” Michael
Kent Curtis, Lmeoin, Vallendigham, and Anti-Wear Steech in the Craal War, 7 Wi &
s B Be |o MG LED-1E0 { 1HU9SG Citizens and politeians were siceesied for and-
WaAT ;,-gnﬁ_n:.eul.l: under the orders. fi see alsa Stome, sigfee, it 94-126

Thet Supreme Court resolved few free speech issues during thie Cral War, but
disprites over the meaning of the First Amendment were eviden| o Patterson v
Colomdo, 20005 454 abE (1907 . Patesin involved ¢ bl |u'vl_l:n:r_'n:_'l.ni-q_l||_1~ o
ﬂ:u'-nwn e el ra-llh”.‘iht'!".'l‘l L4 ] E‘u'.'1'|=!-i|:'.l.'t|_'.l|'1'-: in Colorado tha Feaured o series of
editnrials eritic ii‘.‘il1|_.1 recent Liolorada H'l]]‘rlrllll.' Lo :LJ]'.11gn T |_|-||_||1|1':|H:.' TEoE-
vareel. The Atrarn L'f.'{.:t'llr.'nll of Colorado instimeted ¢ rinninal « 1_|||I|:'|1'|'|_||_ r_'.:r_'u'_'l_—n:'i:l-
i[\gﬁ in the s SUREEINES CEHITL G611 the basgis thiat the edivorals "were desipned.,
in::ndrl:l, dnd calcalaced to hiold LLp¥ 1 :||'|J'|'|J'J|.' 1||i|:-rl'-|'|ri|:|rr: siiked bo e ke pu!:.l_i_i:
conlernjil for ehis count and certain of |i':IL":_iIt"\.|-JI.I:.‘i theresk, and for the PUT oS
of leading the people of this state to distrust the Girmess and impartality of the
decisions of this court.” People v New Times Philg, oo, 35 Colo, 253, 276 { 100G,
Patterson {the owner) was found guilty ol contemp and appasded o the Uniced
Btabes Buprenye Court

s lew points m the Court’s majority gpimicn, weitien by Justioe Holmes, ane
notble. First, fustice Holmes refused to decide whether the * freedom of speech”
wits “protecied from abridgments on the part not only af the United States, bur
also of the states,” an issuc that was finally decided i Boaor of speakers decades
later, S guforg footnate 1. Second, the majorivy noved i even if the First Amend-
mert restrined stites, it did not prevent Patierson™s contempt conviedon because

Lhe: apirin purpeose of such constiuibonad provisiong is “ o prevent all such e
renfradnte upon pubiicatodns g Joad boeen prscciised by csther govermments,” and they
dir ied presvent the subsequent punishunent of such us may be deemed contrary o
the pubdic welfare, The preliminany froedom sxends aswell 1o the Blse 53 10 the
b hae subsequent punislioeent mey exteid as well b the e s o the flse, This
was thae bow of criminal Tibel apart from sistuate in moss ceses, it motin sl

v« [T The mite applicd w0 criminal lbel applies ver more clearly to contempis
AL F'Ilh]illilllllf Fil‘:-c"'{. to reach the arves oo oy, -'!l-:'l.ll'irl;:___r_ a1 watness i a p:,‘-nd_inﬁ
adeiae & perpurer, woild be aone the bess o cotempt that i was triee. | | | The thiéony
exbor silern s that the conelusions w b resched i cse will be indiced only by
sHietence s armiment i open court, aed naot by any ootside inflaence, whethey
ol privare bk or public print ., [T s court regards (5] publication concorning
W oempites of law pending befooe b, as tensding towsrd imterference, i may
puiish | .

205 LLS. ue 468463,

Justice Harlan dissented. He firse noted thae “when the 140 Amendment
prohibited the states from impairing or abridging the privileges of citizens of
_’h": United States, it necessanly prohibiced the states from impanring or abride-
g the Comstitu o) rights of such citizens 1o free speech and o free press fd,
AL BB Justice Harlan further repected the majoriny’ s anoumeni 1hat the main
Parpase of the First Amendment was o profect againal prioy restramizs, “1 can-
b asseni 1o that view,” Justice Harlan wrote, *i it be meant that the legistagure
My wepaie or abridge the nghts of a tree press and of free speech whenever 1t
thinks that the pusbilic wellire requires that to be done. The public welfire
SEAnot pvernide constinnional privileges, and it the rights of free speech and
ok free pPressare, in their essence, anrbuotes of natonal |_'j|i.-'|,'j'|_-'.||i|;-_ as I think
they are, then neither Congress nor any state, since the adopton of the 14th
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|‘]|.Il1l:'|ll_|rlll_‘l1|| Ok, |r!.' '|1_-'|_=|'ix!::Ii1.'t: Chacinenes Ol 1|'!' i1|-:'|i-:_fl:1'| i'II.'[-Il_'IH.. iIllF!l:'I.iI' ar
;I||11'i|::|"._r||_-' thiEm,.” S, at 564,

]__h.r_' |L1'4_m:'i_'1_11i1_|1| isk '::FIE:I.L'.I_!:'K cyatical al the wHoLE r|T-'|:|1 1'||.|.'|;1'|:|-:_-| Wiarldd War |
forced the Cowrmn toorevisdt whether ihe Fisi Amendoment |a-r'|a-r|.'|:'lﬂ| :‘iJ'II:'i'i']'I
o siviuies 1|||l_1|;;|5i:r||___r crirritreal p||r|i='|'||:|||-':'|1. In Schenck v United Saes,
4G LS 4T {1919, era [ AL rt1'§l:'i|:'l:' Flolimes thies thrmie forened ahuan e First
Amendment was not simply lunited 1o preventing pror resteaints. As Chapler 2
illustrates in greater detall) dertving s guidicil seandard with whieh o judge the
consttntonality of criminal statutes s sl o from easy,

B. FIRST AMENDMENT VALUES

Colonial defenders of free expression posited many theories sopporting the
broad protection of free speech. Thomas [efferson arpued that free debate
wiritld lead to tuth: *[T]mth 15 prear and will prevail if left w e
schff:] . . sheis the proper and sufficient antagomist to error, and bas nothing
m fear from the conflice vnless by human interposition disarmed of e
natural weapons. free argument and debate,” Thomas Jefferson, "A Bill for
Establishing Religious Freedoms,” in 2 The Pufers of Themas feffersom 545, 516
[ Julian P. Bovd ed. 1950). James Madison angued that freedom of the press
was mecessary in a democratic povermment whers otficials were serants of the
people who were the ultimate sovereigns, James Madison, “Report Accomps
nving the Vinginia Resoluton,” reprinted in 4 The Debatey o the Seamrnl
Eiate Conventions ow the Adetdion of the Federal Constiuwieon 568570 (] Ellwn
ed,, 18356). The Continental Congress approved o declwaton in 1774
sfating that

[1fhe inporance of [freedom of the press| consises, hesides the advancement of
tth; sclence; moralicy, and et in general, in its diffusion oflibeml sentiments on
the ahpdmisteation of Government, incis ready commuonication of thoughis
betweon sabjects, and imconsequen nal promotion of union ameng them, whershy
ppppressive offcers are shaived o infimidated o more honourabde and just
maikes of conducting atfairs.

Address ta the fehahitants of Queterc (1771), To what extent do these justifications,
which focus on the value of free expression, combing with Bistorieal events o
argue for or against protecting expression? To what extent do they stand alooe
as justifications for protecting free expression?

Modern theorists have taken up these themes ad well As. you reid the
tollowing excerpts on modern free speech wvalues, consider whether or haw
they are related to statements made contemporanenus wWith the adopdien of
the Fipst Amendment. Does any theorsatiBoiorily explain why we (or ven)
believe free expression should be prowecied? In this section, there are briel
references o Supreme Court cases msafar a8 they telale o these thearetical
justitications for prowcting speech, The Clourt has never relied on a single
unified principle o justly s free spesch juisprodence; rather it hag relied
on many different theoreteal justifeationg. Should we search for a single over-
avehing principle that justifies prowction OF expression?
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Recull alsi the mutional securin lester bvpothetcal above, Towhat extent does
theory shed light on whether such subpoenas are consistent with the Firse
Amendmentt Do any of the following philosophical accounts of free speech
expluin why such subpoenis stiould or should not be used?

I, Truth and the Marketplace of Ideas
_[uhll Sraart Mill first elaboraced on the search for tth mtionale in O L iltiohys

| TThe |'IFI'LI|I.J:I el ol silencing thc CREpresEban of wn opuoen e, U o s 1I:I:-I||||'_:;
e havmeazs e prosteriie & woll s the cxastag wenematbon; eose wio tisent fram
the opinion, sill more who bold i Wibe oplabon s right, deey e degriived of the
opportunity of cxchanging ervor for wwily;, i wrong, they lose, whial s admos
groid a benefil, the clEarore PCrCE PRI drd love lied i|:||.|1: casai ool bringla |:-|'\-:-|I'.|.| el
by irs el lEban sty creog, .

First, it wny opinian & competled toostlense, that opinan oy, for aught we can
pertpinly keiow, B ooe. To dedy this 6w assume o owet o fadflaility,

Secamdl, though the silenced opinion e an evmor, 0oy and very comnonly
e, curttaln apodtion of the trathy and siece the genarad or prevadling opbdsion on
aniy subgect B orarcly od pever tae whicle tasth, it s ondy by the enllision of advemse
oo thar the remainder of te s bas any chance of beingy sopplisd,

Thulrelly, cvemn il the reccmved aplabon be motonly troe, bt taee whels froth; onbess
irds sullered oo be, mind sotually is, vigoroushy ancd eiwmestly contested, it will, by
maost of thode wlio seoeive it be held b tie osoner of prejoucdice, with Hale com
prehension or feclog of i radonal growids, Sad not only this b, foarthlby, the
meaning of the doctrine isell will be o danger of being lost, or enfecblied, and
Ijﬂpl'il'tﬂ of its vital effect on te character and eomdisct: tae digni TR L e
farmal |'||.'|.lf|:‘5!'«-|lll':. AsvelTicsae e fut s, bt e b 1an (HRTS griuel, el preEvent
g the growih of any real ol heartell comvicuon, from reason or personal
CRp T,

Jorbon Stz Mill, On Laterty 37, 118 { David Bromwich & George Rale eds., 2008).
_T':lst'll:r Helmes picked irp this thread in his dissenting opinion in Ahrams v,
Eniited Swtes, 250 U8, 616 {1919), arguing that

Persccusion for the chpriasion of oploins seers o me perfectly logical. If wou
hive o thimbi of VORLE PECIISDS 07 Yol poswer and wani o certin resuli with all
W heeir kil rl-h'|I:'1I.I'.:|||':-' CRPrCas oL wishies 1 Lo sonel NI (L all -:'-!r]:llmh o,
?I'II aflow oppasition by speech seems (o indicate that you think the speech
Hrpaicns, ax when o man says sl be beas sguared the drele, or thigt yoo dooned
care whde hearsedly for the reule o thar vou doabt ebther FOXUE [ERWATT O YONAT
premises. But when men have seabized that dove has apeet many fightmg faiths,
rh'-'!" My coame to belicve cven maode tean they Bafieve the very founcivions of their
!'-"""“ conduct thiat the ulblatae goodd desared s ety reached by free tradle in
!d-f'-“—lhill the hiest Wesl of Lt s Uae gersier of i thaughat 1o gei bsel .|-::|'r||'r'||
m |4'"-“ compehtion of the markel aod deal tath it only groaid spon wiich
""!"-'“' wislics wafely can be carvied oul, That af-amy rade s the tieare of oor om
atitiatian, 1idsan experiiment, as all Tile s an sxperimenl. Every vear i i evend din
L EL wager ol sabvation apod swne proplosy bksed upon imperlect
kl:lrr,..]p-r]'_.;.__

i, at HsE).
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NOTES AND QUESTIONY

1. How do Holmes's theory and Mills's vision of the truth diffier, and why mighe
it matter for Finst Amendment purposesr For discussion, see Rent Green-
awalt, Fee .'_'.Ell;wa'.b _fJ{.a.ﬂ:lll-.ll'l'.h'.;r.ll'.l.ﬁ, 8% Colum. L. Fev. 119 '.1':']H':':']: (5. Edvward
White, fustice Hobmes and the Modernization of Free Speech furespradence) Hhe
Humien Dimension, 50 Cal, T. Rev. 397, 4309 (1902)

2. Daessuch a thing as objective “truth ' existr Whiit does the eontinversy over

the Sedition Act of 1798 sugpest ahout the difficulty of ascertaining ohjective

truth and using it as a basis for protecting specch? On the other hand, what
poad docs it serve o protect patently false speech like sigements “The

Holacanst did not occur”™ or “The earth is flat™?

Dhoes speech always appeal W our Fational capacities i a wiy thal allows for

deliberation regarding true and false, good and bad, ew.: How does a

negative answer affect this theony? SeeC. Edwin Baker, Seope of the Pl Amenad-

mezet Freedon of Speach, 25 UCLA L. Rev. 964 (1978 T M, Scandon, Jr., Fresdom
of Fprressiom and Categories of Exfression, 40 1 Pitt L. Rev, 1901979 Chartes

R. Lawrence W1, If He Hollers Let Him Co. Regulating Facist Speech on Congrus,

F9a Dauke 1], 451,

A

2. Selflrovernance

Alexander Meiklejohn s the most famous modern proponent of the selt-
governance ratioumile:

We Americans , . believe 0 aelfgovernment. | When cselfgoverning men
dermand frevdom of speech they are notsasing that every ineisiol il b ae ubalicn-
able clghi o speak whenever, wherewer, however, he chooses. .. [Tihe vl
peidiad - . i that no suggestion of policy shall be deniesd @ heanog barcaipe it is
i ane side of the isne miher than another, [THhough clieens oaey; o
wiher yrounds, be barred from speaking, they may not be harmed because their
virws are thought o be talse or dangerous, No plan of action shill be dotfawed
Becatse someone in contrel thinks 0owewdse, unfair, onddimencan, And the
resisod o this equalind o Kb in the fhedd o ideas les deepoin th e very fiundations
al the selFroveming process, When mei govern themsetes, it is they — sl 0o one

| el —who must pass judgment wpon powisdom and untiirmess and danger. .
Justso Caras, acany point, the citizens who are o decide anissae are dended acquain-
e with informeasion .l'|1-.||!;.i11i|||: ool o digbeliet orenmersm whieh s pelevamn
Lot thear pssvee, Just =0 far asche rescli most be -considered, il bl planning
fow the general good. (8 i fhe mudilifaon of s thimking foocer of the commainaty ageins!
wiach e Firnd Amemdmens to te Conndiuteoy & divected, The principle of the fivodom
ol speech springs from the necessitbes of the program of selbgovernmedil.

Alexander Meiklejohn, Frie Spweck and fos Helation to SelFGovernment 15-16, 2427
(1948} (emphasis in original ).

The Supreme Court has emphasized the selfgovernance rationale in vanous
cases. In reversing a conviction for violating a statute prohibiting the display of 4
red flap as a svmbol of oppesition to organized government, the Court in Strom
berg v. Califormiz; 289 U150 354, 5659 [ 19531y, stated that

[11he maintenanceof the opportunicy Tor free political discassion o the end thai
government may be responsive 1o the will of the people and that changes may be
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altitraed by laalal mieans, an oppoctanity esenial w the sécurity of the Repuhibc,
i5 s [ndwisenil peincigle ol gl constitonal swstem

I reversing A libel verdict brought against the A Fork Tomes Ty i Alisksurma
Inuﬂir_-i_'le cefficial, the Court i Sew York Times v, Sallivan, 376 1725 254, 27
{10643, religd on “a profound nafonal comminment oo the peinciple tha
debare o public issocs should be uninhibiced, ol aodd wide-opeen; and

sl it may well include vehement, caasie, and sometimes unpleasantly shams
attarks oo government and public officials”

NOTES AND QUENTIONS

I Deses Meiklejohn's theory amply that only speech pertaming 1o pabific tssoes
ar public functions is protected by the Fose Amendment?

il

i

Zechariah Chafee criticiaed Meiklejobn's (heory as toonarrow, Poanting
i e Frumers' interest an celigious, scientific, poetic, sirtistic, and doa-
matic expresion, heargued that the Framers did non “mend[] the
Amendment Lo apply anly o discossion of matters connected wich the
processof selfFgovernment ™ cr (o "link e Amendment with ‘aomeersal
sullvage™ as Meiklejahno insisted, Secharisly Chafes, Book Revemy, 62
Hav. To Rev, BO1, 846 (1945),

Meiklepohn ey wrote that Tris concept of selfaooyvermmee was broader
than that characterized by Chafee,

|".'|||I1r||_r 1% rm-n-l:.- the exiermnal r!c;:-rr'n-;i-"-u of a wide and diverse mumber
o activities by means of which citizens anempt oo meet the responsibil-
iHes of makmyg judgments, which that freedom to govern lays upon
ther. That freecdom i.'||'|:-li|-l- il |'|-|'|||i'rr-= wihat we call Yrhe rliﬁ;'.iu' vl
tipe dndlivickoal ™ Sellipmesrmment can exist onlby insofar k= the veiers
wequare the antelipence, incegriey, sensitivity, and generons devation
ir the premeral weltare that, in cheory, casting a baliog is -asomed w
EE[INEsS

Alewvander "rft'l'|n.|r:i||||r|, The Fref Amendment Tean Absodute, 18951 Aup L
Rew, 245, 250-257,

I the selfgovernanas mtlomale e OSSR SN Y EX eSS 10T thuit poLen-
Iiu|]:- reiches on the ﬂ""-'""i“!-'] prrancess, liowy dlises the l|.i-‘|.i.II|.'."IIiE|'I
Hpeed I Fram cher Bomsin activines thal "also form |,5-|,-|;t.|,:-r|;l;|||,'.' |sined |
teach and coeaie sintedes?" Robert Bork, Neitea! Hrancibies e Same Pl
Kmendween) Prodiema, 47 Todd, | ] |I 2T 14951 I

2 Ilt]’hillﬁﬁ the: sellrovernance: rationale @ semewhae different from Meikle-
Jiehn’s conception, Consider the follawinge

[Te entrl préandse of the checking wine [of free speech | 8 than the abose of
cthicil preaver woan especially serions eal [die o government's sgpecial |
Capacaty o coplow leprtimired volence, | o The governments monopaly ol
beneintieed viglesice memns [that the | check on gevemment most come from
the power of public opimion. .. . Thos; the checking waloe grows out of dem-
ceratie theory, bt it b the democratic theoiry of Jobn Locke; not Alewander
!'.'!I-:'l.kl-.'|-.-|ut. Lngler | this | viesw o demneracy, the role of the ordinary clozen is
ol g0 mich vy contribate on o continwing bass b e fommation of bl
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pedlicy s tooretiin 8 yvelo power o be emploved when e decigions of officiak
s demiain beimds,

WVincent Blas, The Checkongr Value m First Amendment Theory, 1977 Am, B.
Fourd, Besearch 521, 527-542 Does Blazi's thiesis more or lesssatizsfaciorily
suppurt i selfgovernance mtonale than Meiklejohn's?

3. Aulononry/Self-Fulfillment

Rocall the Comtinenal {JJI!HII'H'\:? il vess o the Inlabitariey of l_;l_|_|e]:|i_-i:." s,
and im reference o the "adwancement of uth, science, morabite, and arts in
peneral” Such som-politica] justifications. for pridecting 5F||_'-|:q_'|| WETE TATE in
ool times as Iree |"-:-|r|'v:'$~:i-:|-.'| wits cliseiisse] Pnrum'il}' i1 Frl:l-IjLi.l_—._LI DOTTRLE. SOTne
Juatices. haosvever, have occasiomally invoked mdmadual-centered or sutonomy-
centered rationales wousiify prodection of speech, Maost tumbusly, Justice Brandceis
ol that " [1]hese who won curindependence bebieved that the final end of the
st wis o ke men frea o develop their tacudies, and that in its government
the deliberatives [opces shioulid |-'|1".'ili] vver the arkdtrary, .. '|_']'|t"!.' believed liberts
o b the seceer of Tugpgrness and courspe (o be the secret of liberey,” Whitey
v Catliformia, 274 TLS, BAT, 3075 (1937) {(Brandes, |, concormmge),

Auronomy, howsver, 15 o notoriously malleable concept, 1t can take on vastly
different meanings depending on one's views, David Richards argues that

thesssgrnificanoe offres expression ress'on the central homan capacio wo coeate and
express symhefic spstems, such as speech, writing, picoures, and music, Freodom of
rxpression permisandenoooumees the excrcise of theae [capacites]. Inso doliag, it
irartiires anil susaing the seifrespeot of the matore person, | .. The valoe of Oec
expresstan, in this svew, restson s deen pelation (o self-respeo-arising Iom auton-
it seltdeierminmtion without which che life of the spirit is meager and slavish,

David AJ. Richards, Free Spedel pad Obsesaity Datos Torpard o Moval Theoryof the Frst
Asreneelivend, T2R T Pas T R, A5, G20 1974}, Martini Bedizsh, on the other hand,
argnies 1hial

Lhe comslifaeiisnal rnrar bee i free -::pm-rh |||l_f|r|'|:¢|_|:|:. A |_'|11]__'!.' ORc Trse viliee,
which | feve Trhelaed “indivdoal sebrealiznton] | ., . [Selfreatizsion | can be
ineerpeetad o reber either o developmens of the indsidual’s poseers and abilk
et — o Erndivichocal “tealiees” his or her full paientidl—or oo the individoal's
coaatrl ol his or her dwn desting throngh making life-affecting deciion —an
imeliviched  realizes® the grextls 3 Tife ehart he or she has st

Fhiv the firsz wmendment serves only one ulimaie vakoe, Bowever, docs ool
nnezan that te rsgoariy of values thoaseht by oth ers oo e fostered by free specch —
Uae  preelitivzal o™ “rhiecking,” and “markaiplace-alidoas” values —and lnva-
el . .. [T ke gther vahims, |I1-':-|||__=|h ]1|-|'|¢-'r:'ll.' Ie'gi rimmate, are i fealite subsalues
of self-realivation, To the extent that they are Jegitimate, each can be explained
biv—amd oy by —refErence o the primmary vahae individoal seli-realbeagon.

Marmin H, Redish, The Valud of Free Stetch, 130 T Pa. L= Rev, 591, 593594 (1982].
Finallv, Chiristina Wells claims tha

| Lo dw sl st adonel=de fedbdedosls e shot wseial erestores =nri-
tleck to respoct for ther dagruigy. Lo [acswteraf free expression based apon sisch
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summnomywinld aoc focns on the dghts of the speaker qua speaker but on the
integrity of our thuught processes as individuals and members of the community.
e thenpht processes are integral io our capacity for deliberation aod selfgos-
erminoe, Ensuringe decir [niegrity is this o necessary aspect of any system ol ks
bty wpeen [this poniepion] of autononry, Given that s develop our thought
proCeEsE by commmmiinscating with othens, and therchy our cagacity [or scl-gover-
padce, profeciing public expression & cspecially amporiant . ..

cmmtent of free expaesalon based on [this conccptlon of attonomy], hosever,
,,,._.-||1r1 pol merely concend isell with proteciion apaiibs governine el Sugppy e,
Becasae the State’s purpsise 8 to preserve the dignity of 18 chlzen, suchoa systens
woritlel alan engure that viteens vee speceh comsisiently with airononiy: Tl Stae
ean wnd shomdd regulae specch, that by anempeig (o override e thouglie poo-
cessin ol other indinicdualy, disrespeeis their satonal cagaadiees, Sueh speech dees
not Ecilitete, o pbier detracts oo, the public caerciee of reason and s (hese-
fore e proper subjeet of the Suiic’s cocrcive powers,

Christina E, Wells., Reivsigorasing Autonomy Presdom ond Responsibility in the
Supreme Coutt’s Piest Amendwment furisprudence, 32 Harv, CRACL Lo Rev, 158,
181, 1H0-170 (1997).

NOTES AND (UESTIONS

. Dothese indiddual authors locate the sutonomy rationale in the speaker or in
the histener: Docs it make adifference from.a First Amendment perspecave
we think of the right as a “speaker's” right or a “listener's” nighe?

2. When invoking autonomy, the Supreme Court has not been consistent in
tocating free speech rights as a speaker’s or listener's right, somedmes doing
g and sometimes the other, For example, in striking down a contempe
fnding as applied 1o a newspaper’s criticiem of judicial copduct in pending
legal progeedings, the Count in Bridges v, California, 314 US. 254, 270
(1941), stapedd that “it & a prized American privilege to speak one's
mind,” In finding unconstimtional a Massachusers law prohibiting corpora-
Bons from spending money to influence votes on public issues, however, the
Eourt bn Fiest Mational Bank v, Bellott, 435 1.5, 766, T91 n. 51 (1981}, stated
that *[t]he Finit Amendment rejeces the Highly patérnalistic approsch of
Statutes ., which restrict what people may hear.”

4. [Hsxent

_]I'll]:li: vearssurrounding the Amercan Revolution, "dissent” plaged o lanze role
"-1: [“-"'-hf‘-l'-lllj.’, revolutionary ideals, Dissenting chiurches e, those that broke
with the Church ol England) circulated veligions Tiesimore withe cesolitiomary
E:I":m'c"i while preachers gave revolutionary sermaons, See Patcica U Booomi,
.!-{":Iiﬂi.“-”-li Digsent and the Case for Amenican Exceptionalism™ an 31-55 in el
g i oo Revotutionary A (Ronald HofTman & Peter T Alhert eds., 18994
Phormas Paines Commme Serse, which ai gude for freedont Tfrom Rritish rle
!itl1|_1'|:|agq- infised with dissenting Protestant beliels, was the beseaelling haok of
s kind at the time.
Professor Sieven Shiflvin is the strongest proponent of the notion that "rhe
value of dissea should be given greater prominence in frée specch and press
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bow.” Stevien FL Shiffrin, The Fr Amendment. Democvacy, and Homanee 100-110H
{1980, According (i Profesor Shiffrin, “dissent and the threat of dissent make
hierarchy bess oppressive, Dissent communicates the fears; hopes, and aspirg.
dong of the les powerfiul o those in power. It somerimes chills the abuse of
power: Hsometmes paves the way i change by these in power or of those in
power.” fd. at 96, Such speech also [ostes community engagement rather tharn
atomistc individualisem because " [ ]issenters seek converm and colleapaes.” Jd.
at S]-a8, I_-'j]'|;||]:_.' shiffrin argaes that dissent bosters the cmcrgence of bruch esen
though " [d]issenters iweofien wiong.™ Newrtheless, bocanse outh does not
necessanly 'FI[I:".."L]J i the 1|1:;||'|.q'l[:||:|.|:-|- ol 1ileas, dissent is necesgary e createc “a
robust, burgeoning markegplace.” GE a8,

NOTES AND QUESTIONS

. What exacdy, isthe meaning of the e "dissent”? Docgit encompass the
right to engage in “speech that criticiaes existing cuscorms, habits, traditons,
institudons, or awthorites"s Steven H, ShifToin, Diend, Mejustice, end the
Muanéngs of Asmerioaxi (120991, O isdissenondy speech thac is the " popularly
disdained view' s £l at ¥7 O moost dssent be " pact of a social pracdoe that
challenges vnjust hierarchies with the prospect of promoting progressive
Eh.a.n_q:_'":-' M oar Ay, Are thess delimioons consigsients S Lavwrenoe B Solom,
The Valtue of Dissent, 85 Cornell T, Rev, 8h8, BR2-5G [ 2RI,

¥ Dacthe values of dissent adentified abose separate it foom ather theories of
the First Amendiments

5. Anfi-Theory

Ts there any aich thing a9 a neutral, theoretical principle undesdying the First
Amenidment, or aveall such principles really politice in disguise? Consider the
following excerpt

E v hiswe st o Uhee epoestion " What i the First anendrmend for? ™| ang
amumweer el ven e e ssanly boplcated b o peginie ol censorship. o . [Wlhen
vt sty the Fimst Sanembnent ds Tor something —perhaps for giving tnuth the
chanre dx vroerge, or for peoviding the minds of citizens with the materials
pecesary or prowth ot selfvealiabon, or [of beeping the markerplice of ideas
(e in ek arantic sociely — L bieeomes nal l.rl'l:'-[.' ':_'un'ssihllr b inevicihle that at
sivrrpee prosin wou will askool some stance ol pecch whether it in Fur serves s high
purmose ar whether i does the opposice, retarding the search for rogh, stonfing
the: growth of mmiore judgroet, fouling the oiarkerplace,

Althengh freespeech walucs suppescidly siand alone “and are =sid 0 be
independent of cicumstaice. and political pressube, they only become thick
ergls o provide @ dicection fo decisonmaking when definitions ared distine
tinrie hosrowed from pardeilar ciecumstance: Cand homvowerd sefectiveiy in rela
Fice L sonne ssthslaeitive agondal are presupposed gz o their content Yoo st
eletereniog whiat you mcan by "exprcession” or what is andis nodoa "ree low™ or
whitl o el dhoes not censnmte "selisrealization™ in reliation o what norion of
the: self belore any of these s0-called principles will have any e, Aaud snce thess
are fl deterrinations those principles com make for themdelves, when they de
have buwe, when Ir.-ln'_u]-:mg them :|r'|||:|||:.- Pt yrny srvmewhierne, it will i beccinse
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snsiche theim s the autaide —anbeanive valuca, prelerved oulcnmes pilibios —
From which they are chewreally deGnguished.

Geapiles Fish, “ The Dance of Theory,” in Eernatly Vipilont: Free Speech in the Madern
Frg 108, 295 (Lee C Bolfinger & Geoffrey B Stone ods,, 2002) (emphasis in
nn'giniﬂ:l- Is Profesor Fish aaving that cheoretical jusaiications for profecting
5];,.:-..1]1 are unhelpiul, oris he simply saving that thiey are not—inand of thom-
el = netiLral ™ F Hisewould recogniton of their “non-neucrality™ poteneially
gevance discusion regarding the goals of the Fiest Amendiment?

C., IMPLEMENTING THE FREEDOM OF SPEECH

Fhie previouys readings imwolved the west, hisrorical gronndings, and philo-

'Hrphi.-c.‘:l] discission ol the values suppoating the Fise Amcodment. Ta whai
pxtent do these o a doctrine fmfilesientng the Firar Amendments This
book, will chiscissan some deeail the Supreme CGount™s complex and evalving
fules invalving [ oxpression, This chapter. however, provides a beiel
pverview of the overarching legal themes that have dominaoed the Gourr's
prbEntn—apecch v canduce, ¢coment discriminagion, -access o public
property, priar rosteaings, vagee and overly broad Taws, and problems asso-
ciated with Tacial and as-applied challenges: As vou read throigh the hoak,
Yo will sec refcronces (o these themes, To what extent are they. indepen-
denily important conceptar To what extent do they relane” o one -anotbe
anc overlap?

When reading through thie next several subaections. comzider the fnllowing
il fzvs enacted by the City of Los Angeles regarding its airport, which is il
ol citvowned property. How docs cach of the laws implicate the legal docmrines
sel forth below?

Liaw |i Mo person or entiry shall engage in religions advocacy while present in
the Central Terminal Area at Los Angeles Internarional Airport.

Law 2; The Cenoral Terminal Area ar Los Angeles Tnternational Airportis not
open for First Amendment aciivities by any individiaal or endey.

L. Speech vs. Conduct

The tex) of the First Armendment forbids the government from “abridgling]”
the “livedom of speech,” but what exactly do those terms mean? Does the First
Anendment apply only o speech in the literal sense, or doss it extend w
expressive condice? At whiat point does speech become so like conduct that
the First Amcndment no longer protects. i Is o distinetion between sperech
wid conduct appropriabe for e paering Fiest Arvendooent scoutings

; Professor Thamas Frerson nowed the inportee of answering these ques
LODS N constre 113 5 clefipmtion of “freadom of Ht[:-r.-x'-:i,la-l,l“:

The fiimt task is e torrmebete in cledail the distineiion between ":-1.'[:-r{':_.':i-:'-n" and
e e g . o e =

argson. . I[jlw whole thenry and practice o freedomn nf r-'r|'|:rr:-.5:=.|n-1'|—||1{'
Peiliziion of amy of the vales i atfemprts b0 secure = rests upon this distinenon,
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Henee the starting posnt [or any legal decwine muse be fo fix s Tine ol
dermuacation,

Thamas 1. Emerson, Timvered @ General Theory af the Fint Amendment G0 190E) .
Unformmatety, the Court’s jurisprudence regarding when conduct is sutficiently
expressive o trigger Fist Amendment scrutiny is chin at best. Furthermaore, it is
often not clear asa practical matter where the line is between speech and action,
As Professor Emerson nated, that lne "t many points . , - becomes obscure.
Expression often takes place in a context of action, or is close]y linked with it, or
is eopuivalent in its impact.” fd

Dexpite this lack of clarity, the speech/conduct disonctien permeates much
of the dismssion surrounding the Fint Amendment, Chapler 5 mkes up i
depth the thomy question of when condur! amounts (o expression within the
Court's jurisprudence. Bat the speech/conduct disdnction @dlso pommesnes
the disewssion of whether specch has passed the bounds of expression and
inte the realm of unprotected eonduct Se, e, Roth v, United States, 564
LS, 476, 514 (1U57) (Daeuglas, [ dissenting) (discussing speech that s "o
chusely brigaded with illegal action as to be an inseparable part of ic"). Many
of the cases in Chapters 2 and % involving advocacy of illegal activity, fighting
words, and speech that causes a hpstile audicnce respanse raise such ssues,
Here, a6 with cases myvolyving expressive conduet, the Courtand scholars refer
w unprotected speech as “conduct,” but it is more often @ shorthand way of
saying “unprotected ™ or “Tow value” than it is an atgempt f distinguish conduct
froon hieal speech,

A you read the following chapters. keep inmiind the question ol whether the
distinetion between speech and conduit is helpful in determining whether the
First Amendment should extend to the expression at issue. Can one come up
with a meaningful distinetion? Do the terms mean the same thing in different
contesi® Is it the distinction between speech and condugt or are there other
Eactors that influence the Conrt in its decisions? All of these questions are useful
reminders of the difficulties associated with frec speech law,

2 Conteni Discrimination

According to the Supreme Court, the “government las no power to restncl
expression hecause of i message, its ideas, its subject madler, or its comlenl,”
Brown v. Entercanment Merchants Ass'n 131 8 G 2729, 2738 (2011), Why 1
the Court so concerned about govermment regulation wf content? How does
regulation of content implicate the various values disenssed carlier i This
chiapier?

Chapeers 2 and 8§ discuss the Coun's doctrine penaining to conten
regulation. Initially, the Court used @ tesl determining whether speech posed
u Meterr and pn-na;-u-n" cdlanger of hurm, timately, howesver, it setided on a test
that distinguished statutes hased on whether they explicitly regulate apeech
bersiise of its content (e, contentchased laws) or whether they affect speech
bt dor not resulate hased on what the speech says (e, content-newnal Taws).
The former are subjict 0o a stringent form of serutny called “senct sUruliny
while the lutter statutes dre subject 60 less rigorous eview called “intermesdiate
seruting.” Twener Broadeasting v, POC, 512 118, 622 {1984), Ut the laws ahove,
which is cotiten-hastd or coment-neural? Is it clear that conten t-bised Laws are

——
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always of greater concern m ferms of their impact on public debate or free
*'F'*'“_'h yalues: : Ll o i

Ag-poted abiwve, the Lo allows eontent discrimination i’ the specch s
deemed tohe “unprotecied™ or “low value.” The Court has found only a few
palegories of spieech to be “low valune,” which ir looscly descrbes as speech il
comtrabutes “no essental part of any expasition af ideas.” Chaplinsky v. New
Hampshore, AL6 175, 568, 572 (19427, Thuos Far, the Court recognizes as ™ low
gl only incitement o vinlence, threris, hghting words, obscenity, detoma-
o, frud, chilidl pomography, and speech integral o criminal conduct. e
United States v, Stevens, 150 5 Cite 1577, 1584 (2140 Broen, D515, L0 AL
a795. Mevertheless, arpuments over whether regulated speech falls mio an
existhngg category or whether one can driw analogies o exising fow viluespeech
gategnries are still quite commaon Biecauses, if suecessiul, they allosy states to
onpage in T_pfrmi.ﬁ'u'r-iu: content descrimirio

.]‘?u'(‘ the Liws ahove !JI‘;ILIJA'_'I]].;II.'iI beatise they are dontent-hased: Are they
pmhl:m;*L'n event i contem-neutral?

3. Access to Public Property

The rght 1o speak has lictle meaning sf individuals or groups do not have access
to pubilic property {especially large public spaces such as parks). Originally, the
Conrt was unsvmpathete to speakers’ desire for access o public property, effec-
vely giving the government the sime rights as privile propery owners
exclude speakers. Ultimately, however, it Feund that streets, parks, and sidewalks
have “immemoriilly been held mooast Lo thewse aof tThe ||||'|r|i-.' and, dme oot of
mind., have been used for pUrposes of :|:<5,|-_'|||'||'|_'_¢. SO :uir‘.g rhmlgms
hetween otizens, and discussing public guestions.™ Hague v CI0, B0 LLS,
410 “_qﬂ";l', | Beees that mean thad 7 k| SRR TIVEY bse alleiedd anlimnited acoess
e Siich spaces, orf does the povermmnent have interesis in regulating access
baged on mentrel considerations of =t F'I'” £ andd manner”? f:-|lilp[l."1' 4 dis-
cusses these ssues o more desul

Jowhian extent must government officials make available for expressive. pur-
proEes oher gosermment Privperty stchas the Tos Angeles Airport i Laws 1 and
Dabove? The Cowrt bas grappled, not altipether suceessfully, wich the exent to
which property other than strects, parks, ad sidewalks must e available tor
CRTIESSIVE. Plirposes, [_'Zh:,|'|_||||:'1' 1 abso discusses thiz issoe in greater depih;

4. Vague and Cherly Brocd Leous

Laws can mum afipnl of the Constitution not ~_-|||||:-|l. D anise thay AILFEESS =~F-|.'tl."i.".'|
bied on conten bt beciuse |.||4.‘!. proasc il Lok rniichy ETR L ch e dlo Tt E-!'i'-'{‘ fair
e a5 towhad they attempt to regulate, The Court's doctrines of overbreadth

anl vagiueness are desipned oo assess whether such Taws are consistent with the
First Amendmon,

. Owerbreadth

m""":'rhl'll-l.vdlh doctrme stariy from rhe ALK that govermment officials
MY legritimately '||1'{|:-:r'1'|'hr' BEMTIE SR h—ag.. povernment officiaks may
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regitlite “low salue” speech, Nevertheless, the overhreadih docmnne aliows
couirts 00 stiike dinwn laws thae are “drafi{edd] | - oso brosudly thae they prohibag,
or - coakl prohibit, sobstantial amounts of constipotionally profecied expres-
siogy” Adan B Chen, Statulory Sieeck Lyt Froesd Amergdfrond Chsfimeanth, and
||rf|!_|'.'F¢.I_|!||'r irty'.'.nrr.'l'.:r.u'.|"'1u:|'.l::-5-.~.'. S8 Harv, CEACL, L Bev, 31,40 2003), Overbreaddh
doctrine allows o peron whose speech could permisably bhe regulated to
challenge @ law a2 overly broad becausé the low nught chill the speech of
third-party ponditgant speakems. S Members of Ciy Counddl of City of Los
Angeles v, Taxpuyers for Vincenn, 466 LU 788 (1984); Gooding v. Wilken,
405 L5 518 {19723, As the Cpurt has explainecd:

hMany peraons, rmither thin andeaticke the copstderalde Borden (and soanetimies
viskl ol vindicating their vghis through cise-ty-case litigaton, will chaooss smply o
abagain from protected sprech — barming mod only themselves baic sotiety a5 a
whote, which s deprived of an uninhibaied markctpiace. of ideas. Crherbreartth
addjudication, by suspending all enforcement of an over inclusive faw, redices
tlacad sowiial dosta consed by the warh bualdmg: of paestecied specch,

Virginia v. Hicks, 535 US. 113, 119{2005}.

In cases involving expressive conduct rather than pure spesch, the Caun
requires a showing of “substantial” overbreadth before striking down a law.
Hicks. 530 LS, at 123124 Accordingly. the overbreadth “must not only be
real bt substantial as well, juidged in relation to the statage’s plainly legitiman
sweep.” Taxpoyers for Vineed, 466 125, ar 8(K). In all overbreadih challenges, the
Cort has been willing to upbold o e i cthe sate’s highest court has consined
it narrowly enough so that it dees not apply 1o protected speech. See Brockent v,
':i-F-II-k.'Il'.lf.' Arcades, o, 472 115491 (1985).

Are the bows referted v alwwe overly booad?

b. Vagueness

An overly broad law can often also be challenged as vague. Such challenges,
although raising similar fssues 1o Firt Amendment challenges, are actually due
process challenges (wilh special consideration of free speech issues), Vigue Taws
are problematic for several reasomns:

Firil because wie asstme that man is foee Lo steer bobveen lawhul and onbivstal
CEangdinel, Wi leeiet that Taws g the [ersn ul oailipiary ||'|1|.'||1|'.'|l:'l'li.'l:' a reagorninhle
oppeoriimnity 1o koow whist is prohibited, so thut he may act accondimgly, Vague laws
gy Lop the imnocent by nod providing Bar warcnbng. Second, i arbiorary and dis
cramiiatory enforcement is 1o he prevented, Laws touan proside explicit standards
for those who apply them. A vagne ow impenmissibly delegaies basic policy matters
Any podicemen, [udges, and jiries for resodaticn onan ad hec and sofjective b,
witle the anendant dangers of arbiorury and dise riminatory application, Third, bt
refated, whiore aovagie stamie “abiab{s) npoag sensitive arezs of bagic First Armeencl
el frecdoms ™ it “operates o imbibil e e cinie of (those | freedame” Uncer
Lafr micanings inevitably lead cibzens o Yyueer [ar wider of the anlawful
rone” | than i the henoraries e e fbddden areas were cieary marked.

Gravned v City of Rockford, 408 LS, 104, 108-109 (1972). The prevention of
arbitrary and diseriminatory enforcement of L affecting speech is & consistent
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ghierne i the Cour sodiscussion of the void For vagueness docirine. Seae United
Qtes v, Williams, B0 LLS 285 (2000 s Halder v, Humsamiirizmn Law Proqect, 150
& Op 2706 (2010); Smith v. Goguen, 415 LLS, 56h (1974,

We with everhreaddth challenges, a-siace court can mmowiy anterpeet o law o
remone the vaguaness problem: Ser Witliaws, 535 ULS. 285. Clear stataiory defim-
thams and settled epal meanings also may save an otharwise vipue Law, Tl w506
Frurthermiore, & stalute s notdagoe merely hecanse one can envision i close case
f:g’ﬂiﬂ-ii!f-_' apcech that sy fall within s scope. floal 306306, “Whan rendersa
srabte g s not e possThilioy tha i will sonoeiames be difficusl to determine
whether ihe memmarsting Tace w0 establishes Tow been proved; but rather the
indeteriinacy of precisely what thar Bt as” T ae 306

Pnlike rroerbreadih challenges, an individual enpign e in conducl a staioie
glearly proacribes connot “complain of the vigueness of the bawas applied to the
et of other=:" Humimaarian Lor |"rr.-|l-".-'.'. 1508 Cr ar27Ti. |_'IL| VATFLICTCES
challenge does not turm an whether a law apphies @0 a substanoal amount of
protected expression.”

A the two laws above voud Toc vagoenessy? In o what vay can one or both of
thieém besubject woarbiicary and dicmminaory enforcements

. Facial and As-Applied Challenges o Laws

As o provecucal maiter, individualsor entites waning w0 challenge laws as
siabintirig the Fiest Ammendment have two possible approaches available to them,
Fhey e challenge the daw gz " Bioally ™ myvalid or thevean challenge the low “as
anplisd™ o thew particular speech

A pacty naserting @ Bl challenpe = arpuimg that the statute could never be
applicd in o walid anner, In the Frse Amendment contexe, this arpument
transiaces intey o claim it the stalute creates an upacceptable rizk of the -
presston of ideas. Thos, © [wlhen assectnge g Foal challenge, a party secks to
vindicare ot cily bigonwn vighis, bt those of pihers who may also beadversely
inpaicted by the statute iy gquesticn,” City of Chicagro v, Morales, 527 10541, 55
e R T Y '.l"r.'x.ﬂr.'_';r-u. _,'i'rr Timeend 460 LIS, 41 TRD, Parmes :1-115:‘.::.:.__5 i ,_1~_-'-3.|'_|E:|Eir_'n:|
ehilllenge to the siatuie, on the cther band, angue that it is unconstttonal
asapplisd o the pavty’s own conduct and do not raise an angument for thicd
panies,

Bouh the VAFLIE A amdd owerbrendith dociyes grive rise Lo facial attacks: ﬂl'_-n."‘-
cifically, "the overbiemlih doctrine permits the facial invalidation of laws that
inhibit the exercise of First Amendment tights if the impermissible applications
ol the Liw are substantial,” Morales, 527 118, at 58, Further, a statite is subject to
Bl invalidation i “i1 failkk 1o establish stirpdards for the [;u'al_in_'c,- anl '|'.||||‘_|||i.' thrat
are suflicient mo gzl apinst the arbitsoy deprvation of liberty interests.™ 4. at

B3 Thus, “hwefhien vagoeness Perenes theint fext of .. @ Ly, it is subjoce o
Facial mutac k. I a 65, Are the two s above subject to facial atmcks on their
vatidlity?

I thers are some conceivable instances of comstitubional apphicadon,; cours
aremore kel 1o entertain anas applicd challenge, but it 15 not always casy to
tell when each challenge shonled Tes e *[TThe distinction between tacial and
amapplicd challe: e i oot Ao well defined that 10 has soine aatomatc effect or
L ETS TR itlwas control the pleadings and disposition in every case mvolving &
COBSE o] challs tige.” Citleens Tlnited v, FEG, T30S, Co, 806, 98 (2009)
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3. Prior Restram

Adthough the Court eventually found tha the First Amendmient applied o
subsequent punishment of speech as well as prior vestesins, 5o Schenck v,
United States, 2489 U5 AT (1919), it nevertheless mmntaims o special antipathy
o regulations amounting to prior restraindgs. Such repgulations are e " most
serions and least wolerable infingement of First Amendment rizhits” Nebimska
Press Ase'nov. Smart, 427 U5 5340, 559 (14976). We Ko theat the anfegiered
licensing schemes of sixteenth and seventeenth centory England amounted w
prior restraints, see supra Fart 1AL bue the Court has exiended the concept to
other fomms of regulaton. Thus, “adminisorative and judicial orders forbidding
cerialn communications when issaed n-advance of the tme that such commue-
nicsthong are o occnr” generally amotint to prior restmints. Alexander v, United
Statcs, SO0 TS 544, 500 (19938} Arhicrar decsion-making and chifling of pro-
tected specch are primary concerns of the prior restraint doctrine. See Citizens
Unived ». FEC, 130 8. CroHT6, 80596 (2004). Chapter 4, infre. discusses these
1RSLIES 111 Bresuen |:J-r|'|-rh.

Wiy are riar testiabings of qT-:*.'{rrr copcern than-a vague or overdy broad law
{hai seelise ||||1 pily panishes expression? Aren't such lows also subject to arbitrany
application? Ban't they also chill specch? Se Vincent Blasi, 1o o o oy L,l'
Prosr Revimeends Thee Oenctvad Taneks i G Ainn. L. Rev. 11, 5644 "1“]E-[:l William 1.
"rT.I'r-I-I P ey |'.I'|.l'r:lr'|. .'|_|r Farst Amiesd et Priovess: f:ltlrﬂi"rn!.lr.lrj'i '1._E2"r:'|'h' "s-il':'f:ﬂ'.rl
Nubwerpoenet Purshmend, nnd the Costd of the Prive Restrabit Docerine, 67 Cornel] L
Rev, 245270 (13883 : Frederick Schauer, Fear, Rk gnd the P9l Asiendment:
Unrpneting the Challrng Effect, 58 B L. Rev, 685, 725-7300 {1978). Is the Court's
special aptipathy (o prior reseraines (over contene-based o vague and overly
brtesnd Taws] necessary?

The Cowrt dhoes nol fimd all administrative amd judicial orders o be prhor
restrints Thus, 1 has fond constitational licensing schemes requinng protos-
s 1o apply for permits praoe e their setivifies as long as those schemes provide
adequate criteria for officials; regulate only time, place, and manner of the
prodests; and-are unrelated o content. See Coxov. Now - Hampshive, 512 L
OO (1941 ); Thomas v. Chicago Park Disc, 534 LLS 516 {(2002), Similarly, the
Court hag uphiobl content-nenissd injunctions that regulace only the tme, place,
amsl manner of apeech rather than suppressing it alingether., See Madsen v,
Wimen s Hesbth Crore, Tne, 5TE 1050 TH3 {1590

. Extra-Doctrinal Influences on the Law

Giveny the brevity of the First Amendment, much degision-making regarding its
scope and content i lelt o the courts, and uitimately the Supreme Court, a5 1o
whether spesch i protected of unprotected. How does the Court make such
determmmations: What infiuences s decisions?

Chy thies oo Bsaned we koo that the Court™s jurisprodence protects core polit-
wal speech and also extends some protection o commercial speech. sexually
explicit speech; Tikel, offendive speech, and advocacy of illegal conduct. Even
speech that can he punished, such as threats; incitement, fighting words, and
pleenily; most meel carefully laid 'out judicial standards prior to suppression or
p-u.ma]um ne. O the ather hand, as Prolessor Frederick Schauer notes, the
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Cort appears o ignore w hirle areas of expression or o state, with little or no
digcuasion, thiu thiey are outside the pouriew of the First Amendment:

e stoey of the Firse Amendment i the histone of i boundaies o0 As
pontempurary debates ahowi the threahold applicabilioe of e Fisi Amendimen
1 P guch aa copvright, secarides reguladon, panhandling, wlemarketng
WhELLrse, wind hostile-enviranment aexaal harassnient demossicaie, howee I, dfLIES-
oS phmanal the izl ol e Frse Asienddinienl to the Brst dasstanee aie ofter
faur foore coseqrieil s aee thee Bsoes surroanding the streagid of proatecion
ihail the Fas Amendment allords e h:::l-lll:ll.]'. Lo wlaecde (L .].|J|..I|IL'.1. LHace Uhe Firsi
Aspenekreent shows up, miach ol the game s ooser, Bual the queston whether ghe
Farst Ameidment shovas g agall s Gan Iy acbdsesseed, and the sanswer % oo often
phnply st

Thoaigh many cises wnvolve the P Amendioene nuy more dod nol. Phe
acres behiviors, and restricinns ol 1:r||'-r|r||:l.|h-=-:'|| Ly the st Smencdmeni il
alle=ihi evenes thar renson whiodly mninnebeed by the Firse Anuencment — o
the ones that ane ﬂrIII!:l|:| nok conered By the Fircsd Amendment B nol that the
n.]-|H-_|__I| I8 neel pride peel, Bather, the entbee #vent—san event that alven inmbves
"5.]_'.-|:c|_'|!|“ in the ordinary 'ull1;:?|=|i.|lgl:' weppser o The worel elomes rent present i First
Apendiment sssae ool sl chi v rmen! s acrican is |-:-r|.~ir'v|'|||-e':|||l1' mieasuarecd
a}pi.i.l]ﬂ e First Amendmend sandacd whinsoever. The Fist Amendment jusi
chipcs mot show up,

When the st Amendmene does show L1]3, thie fall arsem] of First Amendmennd
miles, '|'|rin|'i'|'|l4-':-;. sty dshneeiors, prresLmpaanTs, eowle, ctors, snel thres
part tesss Becoares avsilakle o determnaime wheither the ||f|r|,i-:'||l:'.|' '-.J1r-.|--:'h will et
allg.' vl B3] hrirl!; [:-rrale-::lrd. .« Bt the fact that thelse | tests . © . are the ones 14y
T q[r]:ul'iﬂ'l retlects the snverage of thie First Areencddment, And becaoase these Firsi
Amerdment st impose preaier nordens than the negligible seruting of rational
ity pewbew, the Firdl Amenimesit makes a difference i the categones that 1t covers
Ve wien de particulae speech that is o member of some covered caterary winids
U Lkpr e L]

By contrast. oo First Ammendment ;-Tr-e'ru'l'.l.n--:I. Teve] oot '-.1'|'|||'i1|:. s nsedd o deter
miine whielhier the conenbbosed :.'|1'.'-:-|'Iixi|1;.; resirictions of the Securites Act aof
19553 dire comstitatbonnl, whether corpremale exentives mEy be imprisoned ones
the Sherman Ace for |':-:-::h.|1|.|_:ir|5_1 accurate antormation shon prn[:-n'::'n;l [lrirr-.;
with titeis LT R TT wiktiet her an ||r!;.|1*:i.-:-:'r| erirne eader mav he |1|*n=r-r'|'.r|_-c3
I orping et by subaoindinates murder @ mob fal, or whether @ chainsaw
warefacriees oy bee heled lahle o |11||r!||r'|.-: I1:|.I'|iI'.r!. At bor i“:i'n'.rii-': o A E g B
|-"!«' misrakes o thie writkem instmecions fu'-:'n||1|:-.|r|l.'in;_; the tnesl. Each of theses
'I‘-'l-l-'llilph"- inwiedves seae 31||1'||.'=I'rnr-rll for spee h, and ech mvalves '-i.-:|h1lir:.-
based ooty s thoe conesne and on the communies e in1'|'|'.h:_'r it the $|_|l'|‘~l'|1
And vat no Flrsd Amendment ||¢-gr e oif sretiny APPeirs, In thésse and coantless
YT imstanoes, the |||'|'|1:-i-:'\.iE:-i|i|1l.' aif rr-;n:l.':rinrl —unhke the contral of incipe-
mel, Bihel, and commercial arbeertising ~—15 nal mensured against First Amend-
men-generacd  sandards Imdesd], an ATEUITET from  the  First
Amembnent would be seen a5 AN Armument frosme the WRQR{E Ares of Law; and
in which, ComseduEn iy, nes First Amendment principle guards, even 2ooa limiced
Cxienn, -Ig!l'ir.-l.! innngement. Luesticons ahout the bondaries of the First Amend-
DEeE 2re nce fuiestions of strenoth —the |1|-gn"r' af PROEGCInT that the First
Amendinent ollers —but rather are ||-H':-:ri-.-r|:-; wif SO — whether the Firsd
Anendment o ppdees at all

Frﬂtll_'t'il_k l"i-;'hillli."']'. Thee Biramiloces -:-,'-.'."l.' Faaxd Awmercclivend: A Pre TRIAETY f".'-'l'u'l.-n'.'l'.'-::r.'
of Comstitutional Saficnce, 117 Harv, T Rev. 1765 1TO0-T1 (2004,
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NOTES AND QUISTIONS

1. T there any plansible explanation for why the Court has chosen o include
rertain things and not others within the bormdaries of the Fase Amrend-
ment? Are the crimes of price tixing or perjury or solicitation of noirdes
{eompletely aukide the boundardes of the First Amendment) so differeni
from fghting wornds or inctement to o (which are not)?

2 Schaner arpnes that * pelitical, social, enlfural. historical, psvchodowical, rhe
warical, and economic Forees” influence "which policy questons suiface us
curstitutional ssues and which do net.” fdae 768 Whar kinds af exera-lepmal
factors might infuence free sprech cases? A you read the fallowing cises,
dle vou find Factors that inMuenor cases berter cxplain the decisions than do
oot pr isooy:

& Is Schavers sicpoent limied toche Thisundaries " of the First Amendment.
or do extrddesal Bwtors also affeer the Court’s resalution ot whether speech
within the parmmetes of the First Amendment s protected® Also keep this
r_'|:_1q'51_i{||| o wmpnned s v sl the I'-'.||'||‘:-'u.='::|'|g' r.ImpTﬂ'g.




